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Executive Summary

he proposed chapter on Regulato-

ry Cooperation in the Trans-At-

lantic Trade and Investment Part-

nership (TTIP) Agreement, the
largest bilateral trade agreement in history,
threatens the authority and independence of
US state governors, legislators, and exccutive
agencies, and would fundamentally alter how
environmental policy is developed, enacted,
and implemented in the United States.

TTIPs regulatory cooperation provisions are
intended to reduce the cost of doing business
by minimizing reguladon, promoting conver-
gence of regularory standards, and defaulting
to international standards developed with sig-
nificant involvement of the regulated indus-
tries. These goals can only be achieved by pre-
venting US states from adopting health and
environmental regulations that go beyond US
federal standards.

This regularory agenda is being pushed by the
largest chemical and manufacturing corpora-
tions on both sides of the Adantc. Largely
frustrated in their past attempts to have the
US Congress preempt US state standards that
go beyond federal minimums, these corpora-
tions have now turned to international trade
agreements, including TTIB o undermine
state regulations by other means. In the ab-
sence of comprehensive federal standards,
state legislatures have become the primary ve-
hicle for much of the United States’ chermnical
regulation. Interference with state regulatory
authority will have major implications on
public health, safety, and welfare in the US.

During che past three decades, while the fed-
eral Toxic Substance Control Act (TSCA) has
proven egregiously ineffecrive, US states have
adopted more than 250 laws and regulations
protecting humans and the environment from
exposure o toxic chemicals, and they have
taken the lead in enforcing stricter pesticide
standards. California is one of several states
to design chemical policies o protect con-

sumers from potentially hazardous products.
Likewise, as the US federal government has
failed o respond to fracking concerns, states
have filled the regulatory void; in 2015 alone,
226 bills addressing hydraulic fracturing were
proposed in 33 states.

US states have also extended regulatory au-
thoriry over pesticidszs, implszmsznting bans,
oversceing registrations and labels, and im-
posing restrictive use standards. The US Fed-
eral Insecdcide, Pungicide and Rodenticide
Act (FIFRA) is actually designed to promote
co-regulation between the federal and stare
governments, yet states are the predominant
regulator under this Act. This often leads o
stricter standards and more stringent proto-
cols at the state level. New York and Califor-
nia have banned several pesticide products
deermned acceptable by the EPA, and Kansas
and lowa are among many states that require
more rigorous registration, appiication, and
use standards than those federally required.

TTIPs
threatens to underruine these protections t©
public health, welfare, and safety by explic-
itly targeting US state laws and regulations

Regulatory  Cooperation  chaprer

throughout. The US has not publidy re-
sponded to these deerimental impacts, nor
addressed several of TTIPs ambiguities that
require clarification. For exampic, it remains
unclear whether Investor-State Dispute Set-
tlement (ISDS) arbitration will serve as an av-
enue for recourse for non-compliance claims.

Although there have been limited efforss w
promote “good regulatory practices” and in-
ternational cooperation in prior US trade and
investment agreements, the US regulatory
framework has never before faced the unex-
pected and novel challenges that TTIP pres-
ents. The proposals for regulatory cooperation
and coherence in TTIP delve deeply into the
internal legislative and regulatory decisions
and choices of US states, as well as the fed-
eral government. They do so in ways not an-

ticipated by the US Constitution, and in the
process pose significant risks not only to our
capacity to regulate to protect public health
and environment, but alse ro our democraric
institutions.

The Regulatory Cooperation chapter notonly
disrupts the US legislative pathways by weak-
ening state regulatory authority, but it will
also threaten the independence of state agen-
ces and regulatory bodies. The chapter would
institutionalize new avenues for private inter-
ests to seck to influence decision-making be-
fore legisladon is introduced and to suppress
laws and regulations before they are enacted.
Industries will no longer be limited by the
democratic process of a legislature with public
hearings and opportunities to provide testi-
mony, but can instead influence an unelecied,
unaccountable, and currenty ili-defined in-
ternational trade oversight body.

As proposed by the EU, an “early warning”
system will inject addidonal, behind-the-
scenes industry influence that will promote
newly required alternatives and trade impact
analyses and drive a race to the bottom based
on preferred “least trade restrictive” policies.
In addidon to “paralysis by analysis,” these
harmonization requirements could also lead
to a frecze on future protections as US states
seek to avoid legal challenges by transnadon-
al corporatdons seeking millions of dolfars in
compensation in special arbitration procesd-
ings.

The uldmate outcome of these provisions
will dramatically impair health and environ-
mental protections across the US, and erode
the authority of US states to regulate in the
public interest. Not only is this result contrary
to the historic role of states as the frontline
protectors of public health and safety, ic will
halr the innovation and responsiveness of state
policy-makers to emerging technologies and
health threats, leaving millions of Americans
at risk,
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Key Messages and Recommendations

The TTIP Regulatory Cooperation chap-
ter proposed by the FU will comprehen-
sively apply to both US state and EU
Member State legislative and regulatory
measures, and new procedural require-
ments will apply to legislative bodies as
well as executive agencies.

The scope of any US regulatory pro-
posal in TTIP is unknown, because the
US refuses to publicly release any texe.
The United States Trade Representative
(USTR) has yet o publicly address the
details of the FU text or similar indus-
try-drafted regulatory cooperation pro-
posals that seek w0 prevent US states and
EU Member States from implementing
regulatory standards that exceed federal or
central government minimum standards.

US states have wide latitude to regulate
to protect public health, safety, and wel-
fare under the US Constitution and fed-
eral environmental laws, most of which
institutionalize a strong role for states as
co-regulator. With federal regulation of
chemieal havards lax, slow, or simply bro-
ken, many states have assumed primary
responsibility for developing regulations
o protect the public and the environ-
ment, including restrictions on the use
of certain toxic chemicals in consumer
products, labeling for increased consum-
er awareness, tighter controls on fracking
waste, and greater scrutiny in determin-
ing whether pesticides are safe.

Viewed as a whole, the EU’s Regulatory
Cooperation chapter has the potential

to negate important existing and future

A7

protections from toxic chemicals in the
United States. The sweeping scope of
covered laws and regulations, the fail-
ure to preserve any right o regulate
outside of the federal government, and
the avowed goal of achieving “regularo-
ry compatibility” between the EU and
US central governments all threaten the
continuing viability of US state laws and
regulations that are more protective than
federal standards.

The

Cooperation provisions will extend well

impact  of the Regulatory

beyond encouraging eood governance
) ging g g

and voluntary wansatlantic cooperation.

The

procedural mandates — from an early

chaper will impose muldple
warning system to regulatory exchanges
to the trade and cost-benefic impact
assessments — that will lead to aregulatory
chill caused by delay, increased costs for
government, fear of legal challenges,
and heightened industry influence and
conflicts of interest.

To an unprecedented degree, US federal
agency bureaucrats will become involved
in state legislative and executive branch
procedures and policies. In addition, the
concerns of foreign governments will be
inserted into US state domestic policy
decisions.

fr is imperative that state government
officials and civil society act promptly
to expose the details of TTIP proposals
and to speak out in opposition in light
of the fast pace of TTIP negotiations, the
limits placed on Congressional oversight
following approval of “fast track” review,
the failure of the USTR to operate in a
transparent manner, and the absence of
any public push-back by the US govern-
ment against EU and industry Regulato-
ry Cooperation proposals.
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L introduction

he proposed Trans-Atlantic Trade

and  Investment  Partnership

(TTIP) Agreement, currently un-

der negotiation between the Unit-
ed State and European Union, would be the
largest bilateral trade agreement in history.
Unlike earlier trade agreements focused on
reducing tariffs to open markets, TTIP is pri-
marily intended to reduce or eliminate regula-

tory differences between the US and EU.

Eighty percent of TTIP’s hypothetical eco-
nomic benefits are esdimared to come from re-
ducing regulatory differences between the US
and EU." These regulatory differences, char-
acterized by industry as regulatory barriers to
trade, often are the result of progress toward
stronger protections for public health, work-
ers, consumers and the environment.

Both the US and EU are pushing to conclude
TTIP negodations before President Obama
leaves office in January of 2017, Recenty, US
Congress passed Trade Promotion Authority
{or “Fast-Track™) legislation, which prevenss
Congress from proposing changes to the final
agrecment to address concerns. The House
and Senate must approve trade deals “as-is,” in
an expedited process with an up or down vote.

The regulatory objectives of the EU and US
for TTIE including applying broad-reaching
regulatory  cooperation, convergence, and
coherence obligadons on the US states, are
largely driven by industry. The US Chamber
of Commerce in Europe (AmCham EU),
argues in a position paper than

“Regulatory convergence is needed inside

both trading partners. Both in the US and

in Europe, state or national and in some
cases local vegulasions act as barriers fto
trade and prevent companies from benefit-
ting from economies of scale. ™

Similarly, the American Chemistry Council
(ACC), which represents most of the Jargest
and most powerful chemical companies,
developed  detailed  textual proposals for
convenient adoption and use by the US and
EU, many of which implicate US states’
authority”

Efforts by ACC and other chemical trade
associations o preempt state regulatory
of the
controversial aspects of US chemical reform.?
If TTIP is approved by the US Congress

and European Parliament it will establish

authcr ities have b(ffil’l one oSt

rules governing state and local laws and
regulations, as well as federal law. These state
regulations are extensive; the 1JS Constitution
provides wide latitude o state governments to
regulate to protect the public interest. Federal
environmental laws —on roxic chermicals, waste
disposal, pesticides, air, and water polludon-
make clear thar federal standards are a “Aoor,”
not a “ceiling,” and that state governments
may set more protective standards.

This report analyzes the potential impacts
of “regulatory cooperaton” proposals in
TTIP on the ability of US states to regulate
in the public interest. Although regulatory
cooperation will also impact EU Member
Stares, detailed analysis of EU impacts is
outside the scope of this report. The report
focuses primarily on BU wxtual proposals,
because no US proposals are public. Section
II describes the scope and legal basis of US

state-level laws and regulations addressing
toxic chemicals. Sections IFH and IV describe
what is publicly known about EU and US
proposals on regulatory cooperation and
coherence, respectively. Section V' describes
how these regulatory cooperation provisions
may affect US state-level legislative and
regulatory procedures and outcomes, and
Section VI provides an analysis of the specific
impact on toxic chemical regulaton at the
state level in the US.
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. US State Regulation of Chemicals and Pesticides

tates have wide latitude o regulace
to protect the public health, safery,
and welfare under the US Constitu-

. tion, and federal environmental laws
generally protece states’ authority to regulate
and even share regulatory autharity, particu-
larly when the federal government fails to ace.

With federal regulation of chemical hazards

lax, slow, or simply broken, many states have

assumed primary responsibility for developing
regulations o protect the public from expo-
sure o toxic substances. These protective
health and environmental regulations include:
e restrictions on the use of certain toxic
chemicals in consumer products:
* labeling requirements providing in-
creased consumer awareness;

e tighter regulations to control fracking
waste; greater scrutiny in determining
whether pesticides are safe; and

¢ disclosure requirements for hazardous
substances in fracking fluids, pesticide
formulations, consumer products, and
other potential sources of human expo-
sure to toxic chernicals.

State policy on chemicals and consum-
er products. Over the past 30 years, 38
states have adopted more than 250 faws and
regulations to protect their residents and
environment from exposure to those chem-
icals’ Under the primary federal chemical
statute, the Toxic Substance Control Act
(TSCA), “States have broad awthority o
directly regulate and restrict toxic chemicals
in the manufacturing, processing, distribu-
tion, use, and disposal stages” As a recent
American Bar Association report observed,
“[iln fact, states are generally free o impose
restrictions on any chemical substance if
EPA [Environmental Protection Agency]
has not specifically addressed that substance
under the statue.”” States can also regulare
even where EPA has acted if the state regu-
fation is identical to the federal regulation, if
the state regulation is adopted under the au-
thority of another federal law, or if the state
simply bans the use of a chemical substance
or mixture within its borders.®

TSCA is the poster child for ineffective feder-
al laws. Indeed, the President’s Cancer Panel
Report called it “the most egregious example
of ineflective regulation of chernical contam-
inants.” The US federal government “is sdll
stuck with obsolete and ineffective legistation
from the 1970s that has yielded — with the
exception of the ban on PCBs — virtually no
meaningful national regulation of thousands
of toxic substances in nearly 40 years.”® For
example, of the 84,000 chemicals on the
TSCA inventory, only 200 have undergone
health and safety testing before entering the
marker.!!

Two bills to overhaul TSCA currently pending
in Congress contain provisions expanding the
scope of stare preemption. However, preemp-
tion is a contentious issue that is still being
debated. In both Senate and House TSCA
bills, preemption would be triggered if and
when the federal EPA acts to reguolate particu-
lar chemicals that overlap with state standards.
Historically, action on toxic chemicals has
been very slow at the national level, and the
pace is unlikely to accelerate significandy even
if these measures become law, meaning that
states will likely retain a critical role in enact-
ing new chemical protections. Bodh bills also
provide that states are afways free to act under
the authority of other federal laws."

Consumer product safety is lkewise lightly
regulated under the weak and ineffective fed-
eral Consumer Products Safety Act and sub-
sequent statutes specific fo toys and imported
products. The US Consumer Products Safe-
tv Commission (CPSC) has issued very few
regulations. In fact, the CPSC “is required to
rely on industry-developed voluntary safety
standards to address produce hazards any time
a voluntary standard is an adequate means of
addressing the havard and enjoys significant
compliance by the affected indusery” and dhe

i
3
s
B

federal agency “rarely undertakes the labori-

S

ous process of crafting mandatory safety stan-

SRS

dards” even where industry standards are in-

sz
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[] No pelicies adopted

One of mote policies adopled

adequare.” US states are free to regulate where
the CPSC has failed to act.™ As a practical
matter, with so few mandatory federal con-
sumer product standards, state regulation has
proceeded largely unhindered.?

With federal regulation so lax, many states
have in effect taken over primary responsi-
bility for developing reguladons t protect
the public from exposure to toxic substances.
These state-level inidatives gained momentum
following the enacement by citizen inidative
of California’s Safe Drinking Warer and Tox-
ic Enforcement Act, also known as Prop 65,
in 1986. This law requires manufacturers to
prominently display warnings on products
that contain any of the now over 800 chemi-
cals listced by the state as causing cancer or re-

productive harm.'

Many products are marketed throughout the
US in packaging with these warning labels,
giving the California law national reach. Prop
65 continues to have national and interna-
tional significance. On September 4, 2015,
California’s environmental agency proposed
labeling the widely used herbicide ingredi-
ent glyphosate {marketed by Monsanto for
household and agriculrural use as a weed killer

under the product name “Roundup”) as a
“probable carcinogenic” pursuant to Prop
65. The announcement follows a March
2015 classification of glyphosate by the In-
ternadonal Agency for Research on Cancer
(TARC) - the World Healdh Organization’s

Cancer arim — as k_l’lOVVll o cause cancer.!’”

FT5CA is] obsolete and ineffoctive
fegislation from the 19705 that has
yiglded - with the exception of PCBs

= wirtually no meoningful notional

regutation of thousands of foxic sube

stances in nearly 40 yegars”

Since passage of Prop 65, an increasing
number of states across the US have enact-
ed chemical policies, including measures o
protect children from toys with woxic com-
ponents, to ban toxic ingredients from food
packaging, to label and impose producer
responsibility for disposal or other end-of-
life handling on manufacturers of products
containing mercury and other heavy metals,
and 1o require disclosures of ingredients and
display health warnings. Because of these f-
forts, in many states and localities across the
country, dangerous chemicals like mercury,

lead, bisphenol-A (BPA), cadmium, formalde-
hyde, hexavalent chromium, nonylphenol and
nonylphenol ethoxylates {potential endocrine
disruptors), perchloroethylene, and palybro-
minated diphenyl ether flame retardants are
banned in consumer products.’

Of particular significance, five states — Cali-
fornia, Maine, Minnesota, Oregon, Vermong,
and Washington — have established a rigor-
ous process to define havardous chemicals of
greatest concern o vulnerable populations,
with authority to require reporting and disclo-
sure and to regulate, including banning prod-
ucts, based on the level of risk.’” This wend
continues: in 2015, thirteen bills related to
chemical prioritization were pending in eight
state legislatures.®

In an ironic twist, these US state chemical
policies are an example of “upward harmo-
nization” with the EU. The measures rely on
the supporting sciendific studies and regulato-
ry madel of the EUs REACH (Registration,
Fvaluation, Authorisarion and Restriction of
Chemicals) program, which unlike the US
federal chemical law, generally requires the
submission of safety data before high hazard
chemicals can be registered and marketed !
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fn the first few months

of 2015, Republican and
Democratic legislators in 25
states introduced legislation
te ban synthetic microbeads
in personal care products,
including cosmetics and
drugs. These materials
bypasses water treatment
systems, contaminates
waterways including the
Great Lakes, and ultimately
is ingested by fish, which
may in turn be ingested

by people. These states
were following the lead

of lllinois and New Jersey,
where similar legislation
had already passed. By June

2015, bills had become law in Colorado, Indiana, Maryland, and Maine®

State pesticide policy. To a large degree, US
states co-regulate pesticides with the EPA and
other federal agencies. New York passed the
first pesticide law in the nation in 1898, and
California followed in 1901, well before che
federal government began regulating.” States
have retained significant regulatory authority
even with the passage of federal pesticide faws.
This authority is critical to maintain because
of significant Japses in oversight by the federal
government. The EPA often allows a pesticide
to enter the market pending approval, mean-
ing before any evaluation has been done. This
aspect of the process has been overused and
abused, enabling porentially extremely dan-
gerous pesticides to remain on the market, ™
Consequently, the US lags far behind the Eu-
ropean Union, which has banned 82 pesticide
ingredients it considers dangerous, bur which
continue o be legally sold in the US”

Under the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA), states may develop
and enforce regulations more stringent than
federal rules, including:

e denying pesticide product registration
and the right to market and use a pesti-
cide in the territory of the state;

¢ regulating products exempted from regis-
tration by the EPA;

e requiring manufacturers to provide addi-
donal studies and data not required by
federal law:

e affecting the content of manufacturer’s
product labels; and

® setting more restrictive appiicarion and
use standards.

Additional data requirements. Manu-
facturers frequently must submit addition-
al information, dara, and srudies to address
concerns raised by state regulators during
registration reviews. For example, California
requires extensive additional data thar is nor
required by EPA on potential human health
and environmental effects associated with use
of a product prior to registration, including:

»  product compositon and chemistry:

¢  acute and chronic toxicity:

L] how pesticidf: behaves in environment;

¢ effectiveness against targeted pests;

¢  hazards to nontarget organisms;

s effects on fish and wildlife; and

»  worker exposure.”

California mandates registrants of pesticides
registered before 1984 o bring health effects
data on their products up to current scientific
standards, and does not permit the registration
of new active ingredients without a full com-
plement of health effects studies, addressing
chronic as well as acute toxicity, and a range
of reproductive effects.”” Florida requests ad-
ditional data or studies o complete modeling
soenarios for state-specific conditions for ap-
proximately 65% of the New Actve Ingre-
dient registration requests submitted to the
state. On average, 30% of these products are
registered with “conditions.™

Product bans. New York State has refused to
register numerous products registered by the
EPA, prevendng those products from being
legally distributed, offered for sale, or used in

the state. State regulators “perform an exten-
sive review of pesticide products which con-
tain new active ingi’fdients and/or are consid-
ered to represent major changes in labeling.”?
En Florida, if the registrant cannot provide the
requested data, the registrant withdraws its
pesricide registration applic:{ticn request — a
de facto ban.®

California has suspended the registration and
sale of dozens of federally permitted pesticides
after reviewing health data or because manu-
facturers have failed to submit required dara.
The state’s 1984 Birth Defect Prevention Act
requires submitting additional health data re-
lating to birth defects for previously registered
pesticide ingredients. If continued use of a
pesticide is determined to present a significant
health hazard that cannot be adequately mid-
gated, the state maust cancel the registration of
products containing that active ingredient.”
Government reports illustrate the significance
of Californias heightened scrutiny of pesdcide
health hazards. Of the 200 pesticides identi-
fied in the 1984 law for priority data review,
by 2001, manufacturers withdrew 47 prod-
ucts from the market and the state suspended
cight for failure to submit required data. A
second round of data submissions was initi-
ated in 1992 for 703 registered active ingre-
dients not on the priority list. Of these, only
198 had complete daca on file by the end of
2010. The vast majority of the remaining 500-
plus active ingredients were either withdrawn
from the market or suspended and effectively
banned by the state.?”

Registration of “sxempt” pesticides, If
EPA exempts a pesticide product from FIFRA,
states may nonetheless impose their own reg-
istration requirements and prohibit the sale,
distribution, or use of that product in their
state. Maryland has exercised this authority
to regulate products EPA designares “Mini-
mal Risk Pesticides,” which otherwise would
avoid any registration and review before use in
the state.”® Kansas requires any pesticide con-
taining a drug to be registered as a pesticide,
whereas EPA does not consider these products
pesticides and leaves regulation to the Food
and Drug Administradon (FDA). ¥

Label revisions. Although FIFRA has lan-
guage preempting states from setting their
own requirements for pesticide labels — the
mechanism used by FIFRA w regulate ap-
plication and use for registered products — in
effect state regulation causes manufacturers to
change product labels in order to be allowed

ED_002435_00009203-00010
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to sell or use those products in the state. Flor-
ida and New York are examples of this; as
large markets, these states effectively set their
own label requirements.” New York is also
one of the only entities at either the state or
federal level to review final product contain-
er labeling. The state performs a side-by-side
review of the container labeling and the EPA-
stamped “Accepted” labeling. As New York’s
top pesticide registradon official observes,
“We often find label discrepancies. If the dis-
crepancies cannot be resolved, the application
for registration is denied in New York State.™

More restrictive application and use stan-
dards, States are allowed to set more restric-
tive application and use standards, and do so
through a variety of state-law mechanisms
without modifying a federally-approved label.
State governments license pest control com-
panies that operate within their states, certify
individual pest control applicators, establish
rules governing bufler areas and drift, regu-
late container disposal and storage, investigate
complaints, and enforce state and federal pes-

ticide laws. They also may apply more serin-

gent rules to pesticides when acting under
the authority of other environmental statutes
such as the Clean Water Act”

Several states in EPA's Region 7 have pursued
this straregy, according o the EPA and state
officials. For example, lowa restricts Atrazine
application rates to less than that allowed by
the federal label in certain counties in the state
in order w0 protect water quality, and Kansas
is more stringent than the federal label in how
structural pesticides may be applied.” Ne-
braska is in the final stages of promulgating a
regulation to create a State Management Plan
for Pesticides in Warter Resources that would
authorize restrictions on speciﬁc active ingre-
dients where pesticide contaminaton of wa-
ter resources in excess of established health or
ecological criteria is found.”

Protecting consumaers from pesticide res-
idue on food. In the US, primary authority
to establish allowable levels of pesticide resi-
due on food rests with the federal government
pursuant to the Food Quality Protection Act

(FQPA).

However, according to the EPA,

states still can regulate: “states are preempted
only with regard to tolerances/exemptions for
pesticide chemicals that have been reassessed
against the new safety standard or inidally
assessed against that standard and found w©
meet it.” Further, even though the feder-
al Food, Drug and Cosmetic Act (FFDCA)
regulates food labeling generally, according
to the EPA, “Nothing in FFDCA preempts
states/political subdivisions from requiring
food containing a pesticide chemical residue
to bear or be subject of a warning or other
statement related to the presence of the pesti-
cide chemical residue.”!

These state regulations and enforcement ac-
tions clearly impact not only domestic but in-
ternationally scurced food products. Califor-
nia, which first began analyzing produce for
pesticide residues in 1926,%* has an extensive
pesticide residue monitoring program with
significant consequences when EPA toleranc-
es are exceeded, including imposing quaran-
tines or destroying contaminated produce.®

US states have jumped inte a void created by a lack of regulation
at the federal level and started regulating bee-killing pasticides

that threaten the food supply and ecological balance. Among the

states that have already taken action:

Minnesota ~ Prohibits labeling or advertising a plant, plant
material, or nursery stock as beneficial to pollinators if the

the education required for the pesticide applicator licensing
examination. (HB 4139 - 2014}

Vermont - Requires the state Secretary of Agricuiture, Food &
Markets to evaluate the effect of neonicotinoid pesticides on

(HB 869 - 2014}

plant was treated with an insecticide that was abserbed by

the plant and, as a result, the plant is lethal to pollinators
(HB 2798 - 2014). The state also authorizes enforcement

human health and the healith of bees and other pollinators.

action for violations of law that result in harm to pollinators,
including applying a pesticide in a manner inconsistent with
the product’s label and authorizes compensation in certain
situations for bees killed by acute pesticide poisoning. (HB
3172~ 2014}

California - Requires state regulators to complete the re-
evaluation of neonicotinoids’ effects on pellinator health
by July 1, 2018, and to adopt control measures necessary
to protect pollinators within two years of issuing the
determination. {AB 1789 - 2014}

Indiana - Prohibits individuals from producing, transporting,
staring, handling, or disposing of any pesticide or pesticide
container in a manner that may cause injury to beneficial
insects, including pollinators. (SB 314 - 2008)

Oregon - Requires Oregon State University to develop
educational materials regarding best practices for avoiding
adverse effects of pesticides on populations of bees and other
pollinating insects. The materials must be included as part of
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State Fracking Policy. In addition to impos-
ing tighter standards on chemical and pest-
cide use, state regulators are venturing signifi-
cantly beyond the limired federal regulation
of hydraulic fracturing (fracking) under the
authority of federal laws protecting air and
water quality and regulating waste disposal.

»  Connecticut law establishes a three-year
moratorium on fracking waste handling
and disposal untl the state adopts regu-
lations to control fracking waste as a haz-
ardous waste, and imposes licensing and
information disclosure requirements.

¢  California requires an  independent

scientfic study and a permit before
performing any weatments on hydraulic
fracturing wells, and online reporting
and disclosure of well trearment fuoids
and volume of water used in hydraulic
fracturing.

Maryvland law establishes a moratorium
on fracking or exploratory wells related
to fracking untl October 1, 2017, after
state regulations are expected to be ad-
opted.

New York is regulating high volume
hydraulic fracturing under existing oil
and gas mining laws. A final health and
environmental impact statement with a

decision to ban fracking is possible later

this year. New York’s action was precipi-
tated by a plethora of bans and moratoria
adopted by local governments in New

York.®

In 2015, there were 226 bills in 33 state leg-
islatures concerning hydraulic fracturing.®
Given the number of bans and moratoria
enacted by municipalities and counties across
the country, coupled with lax regulation at the
tederal level, additonal stare fracking mea-
sures are both sorely needed and highly likely
in the coming months and years.*

ED_002435_00009203-00012

LI HAT



NG THE PURLEC INTEREST 9

HI. Details of the EUS TTIP Regulatory Cooperation Proposal

The EU’s revised Textual Proposal for a Chap-
ter on Regulatory Cooperation, which was
made public May 4, 2015.% would establish
an ongoing, unclected regulatory oversight
entity composed of trade functionaries and
regulators from both the EU and US. This
entity would, in multiple ways, monitor the
actions of elected officials and administrative
agencies at both the central and non-central
levels of government, with the objectives of fa-
cilitating trade and investment and reducing
“unnecessarily burdensome, duplicative or di-
vergent regulatory requirement affecting trade

. 4
or investment.”?

In sum, the EU proposes ©

1. create an overarching regulatory over-
sight body to minimize regulatory diver-
gence between the EU and US;

2. increase US federal governmentoversight

of the states” regulatory decision-making;

potentially apply new procedural and

jSX)

substantive requirements to almost all
state-level legislation and reguladon;

o

potentially erass protective regulatory
differences berween the states; and

wn

potentally subject saates through in-
ternational arbitration challenges to in-
creased legal Hability for exercising their
Constitudonal authority to protect peo-
ple and the environment.

Us states and EU member nations
{"non-central governments”) would be
coversd by maost of the provisions of the
EU's proposed Chapter on Regulatory Co-
operation. The current draft only partially
spells out the scope of US states” obligations
and how non-central government compliance
would be achieved, especially with respect
legislative bodies. This may reflect not only
the political sensitivity of this proposal but
also fundamental differences berween the EU
and US organizing structures, particularly
the principle of federalism pursuant to which
US states retain significant independent au-
thority to regulate to protect health, safety,

and welfare. There are many bracketed place-
holders applicable to non-central government
throughout the text.”® Nonetheless, taken as
a whole, the expressed intent is to apply the
provisions comprehensively w US state gov-
erament legisladon and regulation.

The fifty US states™ (and the national gov-
ernments of the EU Member States) will be
directly affected by the harmenizaton and
regulatory review initiatives of the Regulatory
Cooperadon Body, the centerpiece of the EU’s
proposal. These non-central governments will
be subjected to many procedural require-
ments, such as the broadly-applied “early
warning system to alert EU wade function-
aries (and presumably, industry stakeholders)
to proposed legislation and regulations, and,
for selected regulatory acts yet to be identified,
information exchanges between governments.
[t is unclear whether non-cenwral governments
will be required to submit their regulatory acts
for cost benefit and trade impact assessments;
a footnote leaves open the possibility of chis
burdensome and time-consuming require-

ment.” These obligatdons will be coordinated

at the federal and international levels with the
goal of reducing impacts on trade or invest-
ment.

Non-central governments will also be indi-
rectly affected even where the ext purports o
apply only o the central governments. Spe-
cifically, provisions aimed at achieving “reg-
ulatory compatbility” between US and EU
regulatory regimes will necessarily result in
limiting US states’ reguladon. If the EU and
US effectively harmonize federal regulations,
US states will no longer have the latitude w©
adopt and enforce standards that exceed the
protections offered at the federal level. More-
over, nothing in the text expresses intent to
maintain any regulation below the federal, or
central, level of government, in parallel with
this harmonization drive.

Federal government oversight of us state
compliance with reqgulatory cooperation.
The proposed chapter on Regulatory Coop-
eration would obligare the US federal gov-
ernment fo play a major role in overseeing,
monitoring, and enforcing the regulatory
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cooperation provisions as they apply to the
“laws and regulations adopted by the central
authorites of a US stare,” and to “regulators
and competent authorities at the non-cen-
tral level™ The term “central government
authorities” of US states is not defined bur
presumably includes at least governors, exec-
utive branch agencies, and legislatures. The
US federal government would be required o
establish or designate a “Focal Point” agency
o oversee compliance with the provisions of
the chapter relating to “envisaged and exist-
ing regulatory acts” at both the ceneral and
non-central (US state government) levels. The
draft includes a bracketed placcholder prom-
ising “further details on the Focal Points at the

1.5

non-central level.

The US federal government Focal Point is di-
rected o provide information about state gov-
ernment “planned regulatory acts or planned
changes 1o existing regulatory acts” upon
US state-level
“planned regulatory acts” are not defined.”

the request of EU officials.

When EU officials request a regulatory ex-
change concerning a specific planned or exist-
ing regulatory act at the state level, the federal
government “will take steps 1o accommodate
such a regulatory exchange™ and “shal! solic-
it the responsible regulators and competent
authorities at non-cenwal level to engage in

357

regulatory exchanges.

Alihough the EU fact sheet explaining the
Regulatory Cooperation chapter asserts that
the participation of state government officials

in these exchanges is voluntary,® the actual
text is less clear. The onus is on federal ofhcials
o convince stare rfgularors to participate.
Whether the exchange proceeds without a
state’s involvement if it declines to participate,
and whether action can be taken against ci-
ther the federal or state governments i they
fail to carry our their respectve obligations, is
not spelled out.”” The non-central regulatory
exchanges will be “led by the regulators and
competent authorites responsible for the reg-
ulatory acts;” US federal officials and their EU
counterparts will “facilitate” the exchanges.®

In addition to these regulatory exchanges con-
teraplated for “planned acts” of state govern-
ments, the BU proposes “more derailed provi-
sions on regulatory cooperation” concerning
other state-level regulatory aces that will be ad-
dressed in other “specific or sectoral” chapters

of TTIP yer 10 be identified

What might these addidonal provisions in-
clude? Publicly released EU proposals for
chapters on food and animal and plant health
{Sanitary and Phytosanitary measures or
SPS) and Technical Barriers to Trade (TBT)
are singled out for mention in the prefatory
notes to the Regulatory Cooperation chapter.
These chapters, which broadly apply to seate
laws and regulations and have implicatons for
state regulation of pestcides and chemicals,
are discussed in more detail below.®

Additional provisions targeted for regulato-
ry exchanges presumably will be specified in

future TTIP textual proposals; the only reg-
ulation specifically referenced in this drafe is
mutual recognition of professional qualifica-
tions.” In the contexr of state environmental
policies, this could apply to certification and
training requirements for pesticide applica-
tors, which in the US is solely a state govern-
ment responsibility. The scope of these regu-
latory exchanges aimed at harmonization is
unlikely to be limited to aligning professional
qualifications, however. The EU's fact sheet
on regulatory cooperation mentons nine
sectors for possible harmonization inidatives:
automobiles, chemicals, cosmetics, pharma-
ceuticals, information, communicarions and
technology (ICT), engineering, financial ser-
vices, medical devices, and textles.®
Frovisions girmed ot aohieving
“regudatory compatibility” between
LS and BU regulatory regimes will
necessarily reselt In imiting US siptes
requlation. i the Fil and US effectively
farrnonize federal regulntions, U3
states will no longer hove the lotinude
to gdtopt and enforce standards that
excesd the protections offered gt the
federaf level,

Other provisions further extend the reach
of this chapter over US state governments.
Article 14.1 establishing the ongoing bilat-
eral “Regulatory Cooperation Body” (RCB)
explicitdy applies to “both regulatory acts at
central and non-central level”® A footnote
applicable to Section III, Articles 8-16 notes
that “excepr where indicated otherwise Arti-
cles in this section apply to foth regulatory
acts at central and non-central level (notmbly
Articles 12-16).5

Unfortunately, read in the context of the
agreement itself, the “except where indicated
otherwise” limitation affords almost no mean-
ingful protection for state level regulators. For
example, Artdcle 8, “Bilateral Cooperation
Mechanism,” has a bracketed placcholder
promising further details on its applicabil-
ity o non-central governments. Artcle 9,
“Information and Regulatory Exchanges on
regulatory acts at central level” seemingly is
limited to central governments, but a footmote
encourages “regular direct contacts berween
regulators and competent regulatory author-
iries at ceneral or non-central level”™ Article
11 “Information and Regulatory Exchanges
on regulatory acts ar non-central level” by its
terms applies ©o US states, and parallels the
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central-evel requirements of Artcle 9. This
leaves only Article 10 “Promoting regulatory
compatibility at the central level” not directly
applicable to US state governments. Unfor-
tunately, as we discuss below; this article has
indirect applicability to US state regularory
activities, and leaving non-central regulation
out of the scope of Article 10 could result in
overriding, not protecting, US state regula-

tions.

COPE OF LEGISE
EREDL
ter would apply w0 a “regularory act at the

THON AND REGUILATIONS £0-
The Regulatory Cooperation chap-

non-central level,” defined as “laws and reg-
ulations adopted by the central authorities
of a US state.
ly cover US state laws and regulations under

# The intent seems to broad-

both Secton 11 “Good Regulatory Practice”
and Section [II “Regulatory Cooperadon.”
Nonetheless, the inclusion of footnotes urging
“further reflection” and “further discussion”
concerning applicability to non-cenwal gov-
ernments renders the current text incomplete
and unclear.

Section II includes provisions requiring ecarly
notice of planned legislation and regulations,
stakeholder consulmtions, and trade and in-
vestment impact assessments. It applies t©
regulatory acts addressing any policy area
“not excluded from the scope of TTIP” that
determine requirements or related procedures
for either the supply or use of a service, such
as “authorization, licensing or qualificadon.”
This section also applies to the “characteris-
tics, related production methods. . presenta-
tion, or ...use” of goods marketed in the EU

or USY

SERVICES COVE

covered by TTIPs Regulatory Cooperation

. While the scope of services

chapter (and other chapters) is subject to ne-
gotiation between the EU and US, the EUJ has
stated its interest in TTIP significantly con-
tributing to services markets, and EU negotia-
tors made an expansive initial services offer in
July 2015.7° The EU's services and investment
offer includes, with some reservations, envi-
ronmental services, energy Services induding
distribution such as pipelines, harbor dredg-
ing, and telecommunications among other
services.”! “Environmental services” includes
a broad array of government and commercial
activities under World Trade Organization
definitions and FU bilateral treaties, includ-
ing the recendy negotiated agreement with
Canada. Examples of state regulations that
could be covered by the services definidon

include licensing of landfills, hazardous waste
incinerators, and pesticide applicators; and
permirs for oil, gas and clectricity generation,
storage and distribution, and water and sew-
age treatment.”’

Exarmples of state regulations that
coudd be covered under reguiatory
caoperation indude product
specifications such as restrictions
on ceriain chemioals i cosmetics,
chifdren’s tovs and food padkaging,
ervirarmentad regulations aoplicable
fo manufachring facilities such as
paper mills and chemioal factories,
garboge incinerators, nuchear power
plants and quefied natural gas,
consumer product fobeling, and
pesticide registration and restrictions
oy whes and where they are applied,
000 CovERED. The range of goods covered
isalso likely to be expansive. Examples of state
regulations that could be covered by the goods
definition include product specifications such
as restrictions on certain chericals in cos-
metics, children’s toys and food packaging,
environmental regulations applicable to man-
ufacturing facilities such as paper mills and
chemical factories, garbage incineracors, no-
clear power plants and liquefied natural gas,
consumer product labeling, and pesdcide reg-
istration and restrictions on when and where
they arc applied.”

Section {11, which includes provisions relating

to Regulatory Cooperation including the bi-

lateral regulatory cooperation body, informa-
tion exchanges, and promoting “regulatory
compagbility,” applies to central or non-cen-
tval level regulatory aces which meet any of
the criteria outlined above and “that have or
are likely ro have a significant impact on trade
or investment between the EU and US. In
addition, any regulatory act covered by yet-to-
be-identfied “specific or sectoral provisions
concerning goods and services” in any other
chapter of the TTIP comes within the scope
of this chapter’

This is very broad language indeed. First,
a regulation need not impact trade ar all w©
trigger the chapter’s requirements — an impact
on investment is suthcient. It seems likely that
most US state consumer and environmen-
tal reguladons that exceed federal standards
could be found o “impact” investment, since
they generally impose costs not already re-
quired by federal law. The requirement that
the impact be deemed “significant” is unlikely
to narrow the scope of this provision substan-
dally: as we point out below [see discussion
of OIRA at p26], similar limiting fanguage in
the US regulatory review context has had no
practical effect.

Second, the language cross-referencing other
chapters of TTIP would likely trigger cover-
age of the vast majority of any remaining state
consumer and environmental regulations —
apparently even if those regulations have no
impact on either investment ov trade. For
example, we know the EU is secking sectoral
chapters on cosmetics, energy and raw mate-
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rials, and chemicals,” and as discussed above,
the EUs own regulatory cooperation “fact
sheet” lists nine possible chapters where har-
monization would be appropriate.”® US states
have enacted legislation in all of these policy
areas, and will continue to so in the future,
Any such state-level legislation could thus be
automatically swept within the ambit of this
section.

In fact, the Regulatory Cooperation chapter no-
where specificatly exempts any vegulatory acts of
US states. This contrasts with how EU Mem-
ber State regulatory acts are treated. The defi-
nition of a covered “regulatory act” of an EU
Member State specifically excludes laws and
regulations “thar transpose into domestic law
European Union acts.” A parallel exclusion
is not, however, provided for US state laws
and regulations that implement federal law,
or where US states have been delegated au-
thority under federal statute.” Yet, as detailed
in Section {1 of this paper, US federal envi-
ronmental laws are generally premised on the
enactment and implementation of state laws
and reguladons that carry ourt federal direc-
tives. In addition, these statutes and the US

Constitution grant states authority to regulate
in areas where federal regulaton is limired and
where stares have traditionally exercised police
power authority 1o protect the public health,
safety and welfare.

The sweeping scope of the Regulatory Coop-
eration chapter as applied w US state legis-
ladon and regulations is even more troubling
because the chapter lacks any “savings clause”
that would protece the right of non-central
governments to regulate. While the Preamble
includes “right to regulate” language and the
“General Objectives and Principles” asserts
that the provisions of this chapter “do not
restrict the right of each Party to maintain,
adopt and apply dmely measures to achieve
legitimare public policy objectives... at the
level of protection that it considers appropri-
ate,” this language applies only to the Parties
— the EU and the US national governments.”

EMEORCINES THE HAWTR i
opLiGATIoNS. The current draft does not ad-
dress how state legislators and regulacors will
be made to comply with the many obligations
imposed by this chapter. In particular, it is

unclear whether lack of compliance could be
subjecr w0 dispute settlement in a trade case
brought by the EU, or by an investor using
Investor-State Dispute Sendement (ISDS) ar-
bitration. The prefatory “general notes” ob-
serve that regulatory cooperation procedures
“may not lend themselves to the applicadon
of dispute settlement rules.” The notes suggest
“regular monitoring and reporting” including
involving the trade ministers of the EU and
US as a possible enforcement mechanism.”

This equivocal language does not dearly rule
out ISDS or government-to-government dis-
pute setdement for failure o comply with
this chaprer. This conclusion is buttressed
by the different treatment accorded in an-
other policy area, financial services, that the
text asserts “should not be subject to dispute
settlement.”® Tn addidon, as we discuss in
Section VI of this report, even if the Regu-
latory Cooperation chapter does not itself
include 1SS, the assessments and regulatory
cxchanges required by this chapter could well
open the door w attacks on US state regula-
tions in corporate arbitration pmceedings un-
der TTIP's investment chapter.
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V. Details of Potential USTR Regulatory Coherence Proposal

%he US government has refused to
publicly release any of its TTIP

proposals. This lack of wanspar-

ency is exacerbated by the vague
nature of public statements on regulatory co-
operation released by USTR, which employ
ambiguous, ill-defined catch phrases such as
transparency, evidence-based analysis, and
whole-of-government coordination. USTR
has stated it endorses “a range of regulatory
coaperation tools as well as other steps aimed
at reducing or eliminating unnecessary regula-
tory differences.”!

A leaked Regulatory Coherence draft chapter
from the Trans-Pacific Partnership (TPP), a
trade agreement that is simultanecusly under
negotation by the US government and closer
to completion, may offer insight into whart the
US government is secking in TTIP® Features
of this chapter include:

1. aprocess or mechanism with significant
reach at the central level of government
to coordinate and review new regulato-
ry measures;

2. regulatory impact analyses;

E)J

identifying and assessing alternatives
including voluntary measures and a
decision not to regulatc;
4. cost-benefit analysis;
5. decisions based on the best reason-
ably obtainable scientific, technical, eco-
nomic, and other information:” and
6. annual advance notice of planned regu-
fatory measures.

The leaked Transpacific Parmership (TPP) ext
provides important and consistent detail
USTR’s broad public statements, particular-
ly the focus on cost-benefic analysis, assessing
alternatives to regulation including voluntary
measuses, and the “whole-of-government” ap-
proach o regulatory management.”

Applicability to US state governmesnts.
Clearly, many of the features outlined in this
Transpacific Partnership document overlap

with the EU’s proposed TTIP Regulatory Co-
operation chapter. One difference may be how
these provisions would apply to non-central
governments. The TPP text has only general
language secking “channcls of communica-
tion” between federal and state governments,
and does not appear to apply directly w© leg-
islation and legislators ar either the federal or
state Jevels of government. In that respect it
differs from the EUs TTIP Regulatory Coop-
cration chaprer, which applies throughout o
US state legislatures and to Congress, as well
as both federal and state executive agencies re-
sponsible for adopting regulations.

The lack of specific language directed at state
regulaiors and legislators in the US regulato-
ry cooperation proposals may wldmarely not
change the overall impace of these provisions.
The US is dearly seeking to bind state gov-
ernments in other TTIP chapters that are in-
tended o harmonize regulations between the

EU and US. USTR has endorsed the recom-
mendations of the Joint EU-US High Level
Working Group on Jobs and Growth®® which
has a stong focus on reducing business costs
through regulatory cooperation measures,
calling for an “ambitious ‘SPS-plus’ chapter”
and measures “based on science and on in-
ternational standards or scientific risk assess-
ments, applied only to the extent necessary”
and an “ambitious “TBT-plus’ chapter” witha
goal of “convergence in regulatory approaches
and requirements” ... “1o reduce redundant
and burdensome testing and certification re-
quirements.”® These objectives have also been
strongly endorsed by, among other business
interests, the US Chamber of Commerce, a
powerful USTR “stakcholder” representing
many industries that serve on USTR advisory
committees. The Chamber has its own 19-
page regulatory cooperation and coherence
proposal that is consistent with the leaked
TPP text but far morse detailed and coercive
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V. The Impact of EU and USTR Proposais on US States

he TTIP regulatory cooperadon
and ccherence proposals threaten
the authority and independence of

US state governors, legislators and
exccutive agencies, and could fundamentally
alter how public policy is developed, enacted
and implemented in the United Seates. From
what we know — the US texr is secret - there
are similar elemenus in both US and EU pro-
posals. In fact there is a real danger that in
the behind-closed-doors negotiation sessions,
the two proposals will be merged to produce
a “worst of all worlds” scenario or a skeletal
agreement with critical details missing or
be determined ar a later date. The German
Environment Agency (UBA) recendy warned
that the “improper design of regulatory coop-
eradon in TTIP carries potentially significant
environmental risks.”®”

Regulatory cooperation and coherence have

nothing to do with trade. Rather, as Professor

Full-time, well paid, large staff
Full-time Lite

Hytariet

Part-time Lite

Part-time, low pay, small staff

Tane Kelsey has written, ""Coherence’ refers to
the internal regularory decisions and choices
of the state. This is achieved by imposing
disciplines on its bureaucratic structure, de-
cision-rnaking processes and criteria”™® The
proposals for regulatory cooperation and co-
herence in TTIP delve deeply into the internal
legislative and regulatory decisions and choic-
es of US states as well as the federal govern-
ment. They do so in ways not anticipated by
the US Constitution, and in the process pose
significant risks not only to our capacity w
regulate to protect public health and environ-
ment, bur also to our democratic institutons.

A key feature of TTIP is the creation of a
“living agreement.” As the cautionary report
of the UBA explains: “The free trade agree-
ment TTIP has the declared objective to unify
standards — as much as possible — even in the
environmental field. This aim cannot and will
not be fully achieved by the time the contract

Types of Legislatures

2

O

is concluded. Instead, the harmonisation of
standards is meant to continue in the frame-
work of regulatory cooperation.”

fhe proposals for regulntory
coopsration and coherence in
Frip delve desply Invo the internat
fegiclative and requilotory decisions
arwd chofoes of US states s wel ag
the federal government, They do
s¢in ways not anticipated by the
LS Constitution, ond in the process
pase significont visks not ondy fo our
cpsacity o vegnloie fo profect public
health and environment, but also o
aur dermocratic insiutinns.

If this is so, then it matters greatly who is at
the table making these important decisions,
whether decision-making is transparent and
inclusive, and whether the underlying prindi-
ples of a government and the choices made
by democratically elected officials guide the
results. Unfortunately, the TTIP regulatory
proposals fail on all counts, and will lead inex-
orably to deregulation, delayed and weakened
cnvironmental standards, less transparency,
more conflicts of interest, and more industry
influence.

The Regulatory Cooperation chapter wilh

i

SHTUTIONALIZE THE
REVIEYY OF PROF

o

would interject the concerns of foreign gov-

ernments into US states domestic po?iciﬁs

2,

and procedures. Approximately 7,383 state

legislators,” 30 governors and countless state
agencies will be caught up in a red rape-cre-
ating review process that will give forcign

3 .
5 governments and the erade interests they rep-
]
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IDEA DEVELOPED
a legislator decides to sponsor a bill, sometimes at the
suggestion of a constituent, interest group, public official
or the Governor. The legislator may ask other legislators in
either chamber ta join as co-sponsors.

BILL DRAFTED

At the legislator’s direction, the Revisor's Office, Office of
Policy and Legal Analysis, and Office of Fiscal and Program
Review staff provides research and drafting assistance and
prepare the bill in proper technical form.

BILL INTRODUCED

The legisiator gives the bill to the Clerk of the House or
Secretary of the Senate, The bill is numbered, a suggested
commitfee recommendation is made and the bill isprint-
ed. The billis placed on the respective body’s calendar.

COMMITTEE REFERENCE

The billis referred to one of the Joint Standing or Joint
Select committees in the originating branch and then sent
0 the other body for concurrence.

COMMITTEE ACTION

When scheduled by the chairs, the committee conducts a

public hearing where it accepts testimony supporting and
pposing the proposed legislation from any interested

party. Notices of public hearings are printed in newspa-

SECOND READING
The next legislative day the billis given its second read-
ing and floor amendments may be offered. When one
chamber has passed the bill to be engrossed, itis sent

5 ta the other body for its consideration. The House has

a consant calendar for unanimous Qught to Pass or Qught to Pass as
amended bills which takes the place of First and Second readings.

SECOND CHAMBER

The bill goes through a similar process. If the second
chamber amends the bill, it is returned to the first cham-
ber for a vote on the changes. It may then be sentto a
conference committee to work cut a comﬁ)romiﬁe agree-
able to both chambers. A bill receives final legislative
approval when it passes both chambers in identical form.

GOVERNOR

After final passage (enactment) the bill is sent to the
Governor. The Governor has ten days in which to sign or
veto the bill. if the Governor does not sign the bill and
the Legislature is still in session, the bill after ten days be-
comes law as if the Governor signed it. if the Legislature
has adjourned for the year the bill does not become law. Thisis called
a "pockat veto! if the Legislature comes back into special session, the
Governor on the 4th day must deliver a veto message to the chamber
of origin orthe bill becomes law.

LAW

pers with statewide distribution,

GENERAL ORDER

resent advance notice of proposed legislation
and regulations, and an opportunity to review
draft policies even before they are formal-
ly proposed. This pre-review system would
step on legislatve procedures and subvert
the public hearing process by granting EU
trade burcaucrars preferential access in order
to promote their agenda of facilitating trade
and investment and reducing “unnecessarily
burdensome, duplicative or divergent regu-
latory requirement affecting trade or invest-
ment. TTIP is fikely to have a similar effecton
Member States of the EU, opening the door
to increased US engagement and interference.

PP COSE GNERDUS BUR 5 OMOVER-
STRETCHED STATE REQURCES

This oversight and monitoring will itself be
“unnecessarily burdensome,” imposing costs
of time and meoney on US state institutions
that are chronically understaffed, short of
funding, and less equipped to defend pro-
posed measures against complex transadan-
tic negotiations and arguments premiseci
on obscure international trade rules. These
costs are not trivial; they will in facr shift
resources from frondine staff and programs
protecting the environment to c.ompiling
lists of legislation and interactng with US

When the bill is reported to the floor it receives it's first
reacing and any committes amendments are adopted at
this time. The committes reports the bill to the originatin
baody as is, with amendment, with a divided report or wit
a unanimous recommendation of Ought Not to Pass.

federal and EU officials in “regularory ex-
changes.” State legislatures are particularly
ill-equipped to participate meaningfully in
any of these activities. A small minority of
legislatures are fully staffed and considered
full-rime operations; most are part-time
“citizen legislatures” with virtually no staff
available t participate in collating docu-
ments listing regulatory acts or supporting
legislators’ participation in regulatory ex-
changes.”

ERODE THE
AT REGUE

INDEPENMDENCE OF ST
FORY BOARDS

Aldhough many state agencies already compile
publicly available regulatory agendas under
their state versions of the Administrative Pro-
cedures Act, they do not necessarily funnel
their legislative proposals through a governor’s
office or other centralized review. It is not
uncommon for state regulatory boards and
high-level agency officials to be independently
clected and thus not fully within the purview
of a governor’s office, including for example,
state attorneys general, agriculture and mining
commissioners, and public uility regulators.
The EU’s advance review requirement and, if
applied to US states, USTR’s “whole of gov-

ernment” management of regulation would

A bill becomes law 90 days after the end of the legislative
session in which it was passed. A bill can become Taw im-
mediately if the Legislature, by a 2/3 vote of each cham-
ber, declares that an emergency exists. An emergency

law takes effect on the date the Governor signs it unless
otherwise specified in its text. if a bill is vetoed, it will become law if the
Legislature overrides the veto by a 2/3 vote of those members present
and voting of both chambers.

necessitate central coordination and erode the
independence of these state agencies.

PUTREAS DERALINTERVENTIO
LEGISLATIVE AND REGULATORY INITH

=

VES

Both the EU-proposed federal “focal point”
and the US-proposed “whole of government”
approach to regulatory management would
maximize federal interference in state legisla-
tive and regulatory activites. The EUs “focal
point’ proposal would require US authorities
to intervenc in state government by collecting
information on proposed legislation and reg-
ulation, soliciing and presumably enforcing
state regulatory agency and legislative partic-
ipation in information exchanges, and facil-
itating and leading the exchange meetings.
This would further add to the onerous bur-
dens described above.

The US focal point would be required to deal
with the relevant “central government au-
thorities.” Currently, federal agendies interact
with state executive agencies, not legislatures,
when mcrdinaring on joint initiatives or state
implementation of federal laws with state re-
sponsibilities. Trade policy is communicated
through a “state point of contact,” appointed
by governors.” Yet the EU’s proposal sweeps
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state legislatures into its ambit. If this proposal
goes through, the US government will need
to establish muliiple state points of contacy,
including with legislatures — or risk elevating
governors over a separate and equal branch
of government. The US governments role is
less clear under its own proposal, which is not
public. Based on USTR statements, a federal
agency such as the Office of Management and
Budger, which already monitors and reviews
federal regulations, could have a becfed-up
role monitoring state activities.

The requirement to provide advance notice of
regulatory acts is not a mere procedural step
without substantive consequences. Depend-
ing on the state, governors may have discre-
tion to introduce legislation when deemed
necessary, and without advance notice even
to the legislature. State legislatures also deter-
mine their own rules of procedure that deter-
mine when bill drafts and titdes are disclosed.
A TTIP advance notice obligation would
unilaterally change these organizational rules
without the participation of state legislators
and governors in the decision o make those
changes — after all, neither US state legislators
nor governors get to vote on whether to ap-

prove TTIE

LA CHOKEPGING THAT WIHLL DELAY AND

DEFER US STATESENVIRONMENTAL REGULATION

USTR is apparently seeking to incorporate
into international trade agreements a domes-
tic regulatory review and management model
that has a terrible history of delaying, diluting
and disrupting important health and safery
rules — the Office of Information and Regu-
latory Affairs (OIRA} in the Office of Man-
agement and Budget.” Although it is unclear
whether the USTR will seek to extend this
oversight in TTIP to US state regulations,
there is every possibility that negotiations will
produce a merged USTR-EU Regulatory Co-
operation chapeer that incorporates elements
of the US approach.

The BU “focal point” proposal has significant
similarities to the current US federal regula-
tory review process. H the existing US review
process becomes a model for implementing
the US state government oversight functions
called for in the EU’s regulatory cooperadion
proposal, then TTIP will create a chokepoint
with the potential to delay important health
and environmental protections for years.

As the OIRA review process currently op-

erates, federal regulations deemed “signif-
icant” — and even more reguladons that are
not considered “significant” but somchow
end up shunted into this process™ — must
undergo regulatory and cost-benefit impact
assessments before the rules can be adopted
in final form. It is worth notng that the EU%
regulatory cooperation proposal purports t©
limnit many of its requirements to “significant”
non-central regulatory acts. Given the expe-
rience with OIRA, such a limitation would
have little practical effect. Indeed, under the
cusrent US federal regulatory review process,
environmental and public health measures are
dispropartionately selected for review, resule-
ing in proposed rules being withdrawn com-
pletely, re-proposed, and delayed as addidonal
studies are completed. The end result has been
lives lost and health compromised.

frrcher the current US federd
reguiatory review process,
envirommeniol and public health
measures are disproportionately
selected for review, resulting in
propased rules belng withdrown
completely, re-praposed, and delayved
s goiditional studiss are completed,
The erd resudt hos been ves fost and
health compromised.

Studies of OIRA conclude that the process
has worked to:

#  enhance the influence of big business
and regulated industries in the develop-
ment {and defear) of reguladons;

= allow money to influence regulatory
prioriries and outcomes;

¢ insert conflicts of interest both early and
late in regulatory process;

¢ limit transparency and prevent account-
ability, by providing an ead run around
the public record:

¢ disproportionately target health and
environmental regulations for review
and revision; and

¢ increase inefliciency, by encouraging
duplicate submissions and meetings, and
multiple bites of the apple, by industry
opponents of the proposed regulagon.”

Regulations that have gone into this botde-
neck only to be delayed indefinitely or merely
excessively include workplace exposure rules,
formaldehyde regulations, chemical regula-
tion generally, and arsenic Jevels in drinking
water and pesticides. [n the first half of 2013,

two dozen OIRA regulatory reviews ook
longer than a year to complete, and the 140-
day average review time during the first half
of 2013 included a number of reviews that
took nearly two years to complete.”® US reg-
ulators are still struggling to protect workers
from lung-damaging silica 40 years after be-
ing warned about it. Protective silica regula-
tion has been repeatedly stalled by the federal
regulatory review process, including for two
and a half years languishing in OIRA — de-
spite the fact that there is a 90-day deadline
for review.””

In fact, the federal regulatory process is one
reason thar US federal environmental regula-
tion is frequently long-delayed or weak, ne-
cessitating state governments to step into the
breach. Extending any comparable process to
regulatory efforts at the state level would pose
a serious new threar to progress in environ-
mental, health, and safety standards across the
country.

IMOREASE CONFLICTS OF INTEREST AMD UNDUE
NOUSTRY INFLENCE ON BEGULATORY ACTHINS

The regulatory cooperation provisions
would make it more difficule w adopt US
state-level chemical policy by increasing
industry influence in multiple ways:
¢ by relying- on international standards
that are heavily influenced and often
directly written by industry;
¢ by requiring early warning of proposed
laws and regulations that impose costs
on industry;
¢ through the operation of the Regulato-
ry Cooperation Body which will invite
industry stakeholders to comment on
regulatory cooperation injtiatives and o
participate in sectoral working groups:
* by creating back-door access to regu-
fators during “regulatory exchanges”
outside of the more transparent and
accountable notice and comment and
public hearing process; and
¢ by establishing additional meeting and
review processes that favor corporate in-
terests with deep pockets and large lob-
bying staffs over staff and resource-poor
civil society and public interests.

The net resule of this additional, substantive
access will be greater influence over both
state-level policies and federal standards that
through the harmonization provisions will
become the regulatory ceiling,
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ASSESSRAENT AND LEAS

ALTERMNATIVES ANALYSER

¢

Both the US and EU regulatory cooperation
proposals would require regulatory or rade
impact assessments for many proposed regu-
lations and laws. At this time ir is unclear the
extent to which these requirements would be
imposed on US state governments; the EU
indicated in a footmote that it is considering
applying the requirements for tade impact
assessments on non-central regulatory acts.

The lock of obfectivity in cost-
bepeht analysis in general, which
fuzs been demonstrated Hms
arved e o undervalues health
angd environmental harms while
aweres Hmating ndustey complionce
costs, is well-established by empivical
resenrch.

It costs money and takes time to perform
cost benefit and regulatory impact state-
ments, resulting in delays o critical health
and safety measures, and providing grounds
for legal challenges. The lack of objectivity
in cost-benefit analysis in general, which has
been demonstrated dme and again w0 under-
value health and environmental harms while
over-estimating 5ndusrry compiiancf, costs, is
well-established by empirical research. The
fact that the regulated industries control ac-
cess to much of the informaton needed o
assess compliance costs — by climing “confi-
dential business information” — further skews
this supposedly “scientific” and “objective”
exercise into anything but”®
TTIPs Regulatory Cooperation  chapter
would superimpose trade and financial con-
cerns over other critically important public
policy objectives, requiring impact assess-
ments for many regulations prior to enact-
ment. In additon to resulting in “paralysis by
analysis,” this requirement could well open
the door to attacks on state and federal reg-
ulations in corporate arbitration proceedings.
For example, government-produced docu-
ments such as trade impact assessments, or
any finding by the Regulatory Cooperation
Body thar a non-central law or regulation is
more “trade restrictive” than central level reg-
ulations, could be used by investors to support
challenges to US state laws pursvant TTIP%
proposed investor protection provisions.”™

Industry, together with allies in the US Government, has used TTIPs regulatory coherence
objectives to stall the prospect of more protective laws in the EU, while simultaneously
supporting bills in the US Congress that would further entrench divergent regulatory prac-
fices between the US and EU. In the EU, industry and the US government lobbied fiercely
to prevent the EU from regulating hormone (endocrine) disrupting chemicals.'™ Both
industry and the US government have used TTIP's regulatory cooperation and coherence
objectives to prevent the EU from enacting stronger measures for these chemicals of con-
cern. The US Government sent a letter in January of 2015, threatening that the EU taking a

different approach than the US would be contrary to the “primary objective” of TTIR®

fronically, industry supported bills that are now pending in the US Congress to "reform”

the broken US system for regulating industrial chemicals (TSCA} bear no resemblance to
stronger, more protective counterparts in the EU. This comes despite repeated calls for
closer regulatory cooperation and greater regulatory coherence between the US and EU
by industry. This double talk makes it apparent that TTIP would not be used to elevate
standards of protection when opportunities present themselves, but rather to weaken,
slow, or stop the development and implementation of stronger rules for toxic chemicals on

both sides of the Atlantic,

Investor challenges under 18DS provisions
in other agreements have disproportionately
targeted environmental and public health
policies. Recent cases relevant to state-level
chemical and environmental regulation
include Lone Pines attack on a fracking
moratorium enacted by the Quebec provincial
government in Canada and a judgment in
support of Bilcon’s challenge to the Nova
Scotia provincial government’s denial of a
mining permit. The specter of a possible ISDS
case can create a chilling effect for regulators
wary of being forced to defend a state-level
regulation.!?

Threats of litigation, whether in domestic
courts or corporate tribunals, are especially

common when US states innovate and re-
spond to emerging health threats or acr in the
absence of federal reguladon.’® The cost just
for defending a challenged policy in an ISDS
forum is $8 million on average.'™ Although
US state governments are not currently re-
quired to pay the costs of an ISDS case, which
is defended by the US federal government,
participation even as an amicus or by assist-
ing federal lawyers is expensive. State attor-
neys general, many of whom who had © use
state resources to defend their states tobacco
regulations against ISDS challenges under
WAFTA, have raised these concerns about ex-

cessive costs with USTR.!»
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VI The Impact on Public Health and kEnvironmental Protections:
The Case of Toxic Chemicals and Pesticides

ewed as a whole, the regulatory
cooperation chapter has the po-
tential to negate bnportant exise-
v ing and future protections from
roxic chemicals in the United States. The
failure to preserve any non-central right ©
regulate in the public interest, the sweeping
scope of covered laws and regulations, and the
avowed goal of achieving “regulatory compar-
ibiliey” between the EU and US central gov-
ernments, all threaten the continuing viability
of US state laws and regulations that are more
protective than federal standards.

While proponents of regulatory cooperation
claim its procedural provisions simply insure
good government, in fact the addidonal re-
quirements will sdfle continued effectve US
state regulation. The many hoops that state
regulators will have to jump through — from
the carly warning system to the regulatory
exchanges o the trade and cost-benehit im-
pact assessments — will lead to regulatory chill
caused by delay, increased costs for govern-
ment, fear of legal challenges, and heightened
industry influence and conflices of inrerest.

The regulatory compatibility and harmo-
nization provisions will be used fo attack
state chemical and pesticide regulations.
Testifying on the benefits of TTIE the Unie-
ed Srates Council for Inrernatonal Business
(USCIB) stated rhat TTTP should “Prohibit
subsidiary political units from imposing ap-
proval requirements or restrictions. Approval
by the BU or US federal authorites should be
adequate to cnsure safety across the entire US
or the Furopean Union. Subsidiary political
unics, such as BEU Member States or US States
should be prohibited from secking to impose
separate requirements for approval or local re-

»105

strictions on sale or use.

In effect, the USCIB called for TTIP o pre-
vent US states from continuing most of their
current regulation of pesticides. The USCIB’s
views are consistent with those of many busi-

ness interests that support TTIE Unforeo-
nately, the priorities of the USCIB and the
transnational businesses it represents are clear-

ly reflected in the Regulatory Cooperation
chapter and other TTIP provisions.

The threat to state laws and regulations is
most directly expressed in Artdcle 10 of the
chapter, which secks to achieve regulatory
compatibility through harmonization, mu-
tual recognidon of equivalence, or simpli-
fication of regulations between the EU and
the US central governments. This initiadve
ignores the entirety of US state {and EU
member government) chemical and other en-
vironmental regulation. There is no place for
state regulators and legislators in the process
outlined in Article 10, which applies only o
central governments. There Is no discussion of
mutual recognition of non-central standards;
achieving “regularory compatibility” will be
based on weak federal or international stan-
dards, discussed below. US state regulations
that are more protective of human health
and the environment will not be aligned with
these federal standards, and when trade im-

pact assesstoents are completed, it is a given
that these standards will be considered not
“least trade restrictive” in comparison. They
could then be targeted for federal preemption
by US Congress or challenged under TTIP

investor protections.

State laws detailed in Section 11 of this report,
regulating toxic substances in consumer goods,
fracking waste, and pesticides could all be vul-
nerable under either or both sectoral and hor-
izontal regulatory harmonization provisions.
For exarmple, a mutual recognition approach
applied © consumer products would under-
mine state-level standards including bans on
formaldehyde-treated furnishings or mercu-
ry-containing children’s toys. The Consumer
Product Safety Commission’s over-reliance
on voluntary standards and the limited reg-
ulation of chemicals under TSCA would be-
come the regulatory ceiling instead of a floor.
Stare standards could also be artacked under
TTIPs food safety (SPS) chapter, which the
EU’s Regulatory Cooperation chapter specifi-
cally cross-references and makes applicable o
US states.
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For example, the Insttute for Agriculture
and Trade Policy suggeses thar US state and
EU Member State restrictions on the use of
Bisphenol A (BPA), a known endocrine dis-
rupter and possible carcinogen, would be
vulnerable o attack under the regulatwory
cooperation provisions of TTIPs food safery
(8P8) chapter, because neither the US nor the
EU central governments have compsehen-
sively banned using BPA in food packaging.
“(R)egulatory harmonization could lead o a
harmonization of BPA standards so that Cali-
fornia and other US state[s] could be obliged
to allow European Union imports packed in
materials containing BPAY Ten US states
have BPA restrictions, many of which go be-
yond the FDA standard,'™ which bans BPA
in children’s sippy cups but not other products
or food packaging.'”

Article 10 also seeks to harmonize regularory
acts through the “applicadon of existing in-
ternational instruments” as well as developing

new international standards.'?

This provi-
sion is consistent with the wishes of Croplife
America (CLA) and the European Crop Pro-
tection Association (ECPA). CLA and ECPA
produced a joint proposal on US-EU regula-
tory cooperadon that sought to “harmonize”
pesticide standards by defaulting to the inter-
national Codex Alimentarius and replacing
the EU% precautionary principle wich the
much weaker “science-based risk assessment”
standard used by the US. CLA and ECPA also
suggest a separate pesticides chapter and favor
keeping key regulatory data secret.'!

As CIFL has documented, the Codex stan-
dards for pesticide residues on food are gen-
erally significantly less protective than EU
food safety standards, while often, but not
abways, more restrictive than US maximum
residue levels (MRLs). They also are applied
differently; for example, extrapolating data
from one product to another without regard
to conditions of use, applicaton, formulation
and climate."'? Moreover the content of these
standards is heavily influenced by industry
interests. Harmonizing EUJ and US pesdcide
regulations by cither defauldng to the Co-
dex standards or through murual recognition
would threaten US state pesticide standards
and enforcement that are more protective
than US federal law. Applying the provisions
of the EU% proposed SPS chapter, which is
incorporated by reference inte the Regulato-
ry Cooperation chapter, would have the same
result.

The EU’s SPS chapter provides that once 575
measure is approved by a competent authoricy
of the importing territory, products to which
the measure are applied must be accept-
ed everywhere in the Impordng territory.’?
This “once approved, accepted cverywhere”
approach, promoted by the USCIB and its
chemical and pesticide industry allies, appears
in direct conflict with Californias proactive
independent monitoring and enforcement of

pesticide residue standards. Under California

STATE
AGENCY

law, if illegal residues are found (either above
the tolerance or with no tolerance for thar
combination of commodity and pesticide),
the state removes the illegal produce from sale,
verifies that the produce is eicher destroyed or
returned to its source, acts to quarantine oth-
er produce from the same source, and works
with federal Immigration and Customs En-
forcement to identify and eliminate sources of
illegal residues in imported produce. Violators
can also be fined.

P

LEGISLATURE
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AUTHORITY
TOADOPT
REGULATIONS
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If the EUs 5P5 proposal is adopted, Califor-
nia could see its food residue enforcement
program, or speciﬁc actions to protect con-
sumers from contaminated produce taken
pursuant o thae program, challenged as in-
consistent with TTIPs SPS chapter. EU trade
officials under the Regulatory Cooperation
chapter could also targer California’s compre-
hensive pf:sticide residue monitoring program
for a trade impact assessment, of a regulatory
exchange intended to achieve “harmoniza-
tion” with US federal or EU standards.

The procedural provisions of the Regula-
tory Cooperation Chapter will likely delay
US state regulation of chemicals while
increasing opportunities for industry in-
fluence and reducing the transparency
of regulatory decisions. The path of state
legislation or regulation providing protections
from toxic chemicals is already time-consum-
ing and complex, and the Regulatory Cooper-
ation chapter will make it more so.

The current complexity of the regulatory
process under Californias Prop 65 for listing
additional chemicals known to cause can-
cer helps illusirate chis likely outcome. Even
though listing and delisting activides are ex-
pressly excluded from the requirements of the
Administrative Procedure Act, “each proce-
dure already involves, at a minimum, public
notice that chemicals are under consideration,
solicitation of comments, deliberation on
comments received, and notice of the final

decision,”

There are cight separate tracks for
lising a chemical, and each involves multiple
steps such as:

e review tracking database;

¢ selecr candidate chemicals and screen
through focused literature review;

¢ propose chemicals for expert review by
notice of a 60-day public comment pe-
riod;

e compile and review comments, and for-
ward to expert committee;

« consult with the expert committee on
chemicals for review in a public meeting
with public comment;

«  select chemicals for preparation of hazard
identification materials;

* prepare hazard identification materials,
incorporating data as appropriate;

e publish notice in the Register of a 60-day
data call-in period;

« publish notice of availability of harzard
identification materials and 60-day com-
ment period in the Register;

¢ send hazard identification materials

expert committes;

*  expert commitiee reviews and decides
whether to list at public meeting;

e if Committee decides to Hst chemical,
publish revised Proposition 65 fist; or

= if Committee decides not to list chemi-
cal, give notice of decision.

In light of the length, complexity and open-
ness of existing regulatory processes, the like-
fihood that the additional review, analysis and
consultation requirements imposed by TTIP’s

proposed regulatory cooperation procedures

will needlessly complicate and delay US state
health standards such as listing chemicals of
concern is seif-evident. Further, if chemical
regulations such as Prop 65 are subject to
trade impact assessments to determine if less
trade restrictive alternatives are available, the
consequences will be more than procedural;
TTIP will be inserting rrade and investment
considerations that have no place in a public
health determination based on science.

Listing via the State’s Qualified Experts (SQEs) Mechanism;
Health and Safety Code §25249.8(b) and 27 Cal. Code Regs. §25305*

| Review tracking database. |

|

Select candidate chemicals and screen through focused
literature review®.

I

Propose chemicals for appropriate SQE Committee
consideration by ‘notice of a 60-day public comment
period i the California Regulatory Notice Register.

|

Compile and review comments,
and forward to lSQE Committee.

¥

Consult with the SQE Committee on chemicals for
review in a public meeting with public comment.

I

OEHHA selection of chemicals for preparation of
Hazard Identification Materials (HIMs).

A4

Publish notice in the California Regulatory Notice
Register of a 60-day data call-in period.

!

Prepare HIMs, incorporating data as appropriate.

A

Publish notice of availability of HIMs and 60-day
comment period in the California Regulatory Notice
Register. Send HIMs to SQE Committes.

¥

SQE Committe¢ reviews and decides whether to list at

public meeting.

e

~,

list.

If 3QE Committee decides to list
chemical, publish revised Proposition 65

If 83QE Committee decides not fo list
chemical, give notice of decision.

animal evidence.

June 2008

a First health screen based on epidemiological evidence; subsequent health screens may be based on

b Dotted line indicates where the priotitization process ends and hazard identification process beging.

* Formerly Title 22 California Code of Regulations, section 123035
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ViL Conclusion

he TTIP regulatory cooperation
and coherence proposals threaten
the authority and independence of

US state governors, legislators, and
executive agencies, and could fundamentally
alter how public policy is developed, enacted,
and implemented in the United States. The
ELJs proposed Chapter on Regulatory Coop-
eradon in TTIP would significantly impact
US state-level chemical policy and disrupt an
already complex regulatory and legislative de-
cision process. [t would severely limit the au-
tharity of stares to govern in the public inter-
est, and greatly reduce protections for human
health and the environment.

The EU proposal would create an overarch-
ing regulatory oversight body to minimize
regulatory divergence between the EU and
US, potentially erasing protective regulatory
differences between the states and subverting
longstanding law and policy recognizing fed-
eral minimum standards as a floor, not a reg-
ulatory ceiling. US federal government over-
sight of the states’ regulatory decision-making
would increase, and the concerns of foreign
governments would be inserted into domestic
policy decisions.

New procedural and substantive requirements
would potentally apply o almost all state-lev-
el legislation and reguladon, and states could
be subject to increased legal Hability for exer-
cising their Constitutional authority o pro-
tect people and the environment. Ironically,
the Regulatory Cooperation chapter, designed
to promote regulatory compatibility between
the UJS and FU, eould instead derer future
US state-level chemical policy thar builds on
the pioneering regulatory model of the EU’
REACH (Registration, Evaluadon, Authori-

sation and Restricdon of Chemicals) program

— an example of “upward harmonization.”

Licde is known about the US approach tw
regulatory cooperation in TTIE induding the
extent to which US state governance would
be affected, because the US refuses to release
any textual proposals. Public statements by
USTR in support of segulatory coherence
and cooperation, including the coordination
of regulation through a single federal agency
and requiring regulatory impact assessments
and cost-benefit analyses, indicate support for
concepts included in the EUs Regulatory Co-
operation chapter. Powerful industry stake-
holders serving as USTR advisors have issued
their own regulatory cooperation proposals
that explicitly seek o prevent US states and
EU Member States from regulating chemicals
and pesticides. In the absence of US state-

ments disavowing either the EU or industry
proposals, and with the USTR unwilling w0
release any alternative text, it appears there is
litde to impede the adopton of Regulatory
Cooperation in TTIR,

The ultmate outcome will be to dramatically
impair the effectiveness of health and environ-
mental protections across the US and erode
the authority of the US states to regulate in
the public interest. Not only is this resule con-
trary to the hisworic role of states as the frone-
line protectors of public health and safety, it
will halt the innovation and responsiveness of
state policy-makers to emerging rechnologies
and health threats, leaving millions of Amer-

icans ar risk.
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inghouse, hutp//theicZ.org/ {last accessed

Sept. 10, 2015). The state policy landscape

chzngs,n g with 2015 legislation still

pern
Ka \‘C’ arherford and Ronald White,
Reducing our Exposure to Toxic Chemicals:
Serouger Stare Health Proteciions ar Risk in
Efforts to Reform Federal Chesnical Law, 23,
available at b

2o/ fwww. foreffectivegov.org/

files/rems/reduc al-exposure.pdf
thereinafter “CEG TSCA Report ™).
TSCA Preemption of State Laws and
Regulations Briefing Paper, Arerican
, Secrion of Enviro nt, Energy,
available

Associatior
and Resous i
ar hupi//www.americanbar.org/content/dam/
fadrair ent energy

gpapgra/tsca:Tb'uA) paper

strative/envis

resources/wh

o
o

bt

state_law preemprtion.a
fd av 4.1 r\BA papct suggests that
nmg tabels corld be

preempted und
merce Clause if thc

prgempt?c however, see e.g..
Mirs. Ass'nv. Sorrell, 272 B ad 104 (2d Cir.
T STATULE 78

quiring
ertain products containing

scent light bulbs, w

mercury, SL\Ch as

label the products Al]d packaging). /2. at 104
SarER CHEMICALS,

Tur PresioenTts Cancer P

ALTHY FAMILIES,
ANEL REPORT,

available ar hrpi//saferchemicals. org/sc/wp-
content/uploads/sites/3/2013/08/ pres-cancer-
[ odf; see also

Sarer CHEMICALS, FlEAUTHY FaMiILIEs,
Crirmicars aNnp Our Hearrs: Wav §
5ciEncE 18 A CALL TO ACTION ({
avaitably at htp:/fsaterchemi

and Client Earth, 4 Toxic Parmmership
Revealed 2 (September 2014) availubie at

/T

htrp:/ ferww.ciel.org/Publication
A,czkcd,,Z,‘)f‘:qu)l/Lpuf

CIEL and Client Earth, Toward 2 o
Dartnership 2 (2014), available ar hup//
www.ciel.org/Publications/ ToxicParmersh
Jun2014.pdf

Because negotiaticns in the House and Senate
this paper does not provide a

sis of the preemption provisions
SCA reform. For
cent anglyﬂs of state preemption undcr
SCA compared w legislation pending

sgress, FLR.2576 {Shimkus) uzmdgrcd
\/Lw 26, 2015, and 8.697 (Udall-Vig
amgndgd A}Aﬂ 18, 201 3, see D\WI RONMENTAL

b

are cngoing,
detailed an

under pending bil

or

a

a8

av FUNK 2T a1., CENTER FOR
Procressive REForM, Tue TRUTH
ABOUT TorTs: REGULATORY PREEMPTION
at trE CSPC,White Paper #807, 1-24,
(Movember 2008) zvailabie at hugpd/
wew.progressivereform.org/ar
uth Abour Torts CPSC 807.pdf (“[d]
he 1981 amendments also require CPSC 1o
halt the development of any new

mandatory

safety standard if manufacturers have crafred
ew voluniary standard to fi
address inadequacies i
re. In design and in practice, the 1981

an awv or

11 J‘l(‘ C}LSJH” V’LL\HY’{"Y

amendments give manufacturers a right of

firs

1 to address product safety issues
with a on standard), 74, ac 9.

15 U.S.CL § 2075() (2015). States roay not
establish their own standards where the CPSC

1%

[

8.

-

has adep
which pr
performance, ¢
finish, construc
produ

Same

any TCqUiTCTU’CT}[S a

osition, contents, d

finjury a
consumer product, unless such requirements
are identical to the requirements of the
Federal standard.”

See Cl

31 (2015) (In 2008,
ring several wc.nl pub

L ized national
s of tovs an d childrer’s pr( ducts, many

recall

r

fery
SIA} addressing the safety of imported

1d exported consurner products, including
pmvisinns addressing, among other things,

provernent Act

surmer Pruuum f‘;

s, toy safety;, and durable i
or tm.\ﬂu groducta Wh
ecific s

ety stanidards in

provisions of hc
preemption by clarifying and pfesef'ving, the
role of state attorneys eral i

consurmer protections, by prohibiting the

1 enforcing

(\1( rnmission +I\)[T1 CXp

> emption of state
and legal remedies beyond that spec

by grandfathering cerzain existing
state regul Lations evert where a new standard
is adopted). See also John B. O’Loughlin Jr.
Consumer Product Safery fmprovement: Not the
Last Word on Preemprion, Product & Safety
ility Reporter, BNA (Ocrober 20, 2008);
Branpon [. Murrirt, Cowna. Researca
Serv. R43297, The Comsumer Propucts
SarETY COMMISSION AND [NTERNATIONAL
Trape: LEGaL Issuss, (2013).

Safe Dfinking Water and Toxic Enforcement
Act of 1986, Car. Heaurs & Sarsry ConE
§§ 25180.7, 25192, 25249,5-25249.13
(West. 1989},

Lorraine Chow, California Becomes First Stare
to Label Monsantos Roundup as a Carcinagen,
Ecowarcu (Sept. 8, 2015), htep://ecowarch.
com/2015/09/08/california-becomes-first-
state-to-label-monsantos-roundup-as-a-
carcinogen/

CEG TSCA Reportat 23, n. 47 {citing Safer
States, Bill Tracker and U.S. State Ch

Policy Dratabase, fnrerstare Chemicals
Clearinghouse, supra n. 5)

icals

Interstate Chermnicals Clearinghouse, supra
0. 5.
Id, See also Safer States, Bill Tracker, su

n. 5 {explai

ra

ring that all of these meas

'ly on substances th

focus particul
inogens, reproductive or developroental
toxicants, and endocrine disr upt\na, and
provide for ion especially where there
is likely exposure to children or fetuses and
other sensitive or vulnerable populations.)
See, e.g., Maine’s 2008 “Kid-Safe Toy Act”

I‘LULl
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Maine Jepartme"t of Envu‘onmem
1, Safer Chemicals in Childrens
available ar hi

Protect

Products,

ar components;
sez ’vT innesota I)ﬁ‘pahﬂjf‘ﬂ[ of Health, foyfr
Free Kids Ace: Priority Chemicals,
availabl p:f /erww.health
15/ topicsitoxtre

7

Washington State also bans cf

products containing lead, cadmiu
phrthalates, and created a list of chemicals of
high rn and requires their
children’s products in 2008, H
see Washington Department ¢
Childrens Safe Products Ac
wa.gov/programs/swia/
131, 2015y
Vermont’s Act 188 (2014) and th
Department of Health, Chemical
FProgram for Childrens Producss p:/f
v'ermom,,ffov/envim/chemma edp.aspx
d Sept. 11, 2015).

Ditz, CIEL Chemicals Program,
The ]arg REAC F/}j Chemical Information,

closure in
2647 (2008),

e Vermont

{ f Yisclosure

the mmkﬁu. he ag these

account for about 90 ; a1t of chernical

production in E
requirements w

rc reporti n%

y Jurne 2013 for

chemicals made or imported above 100 tons

per year, and to smaller volume chemicals

by june 2018. The inf
g A

n these registration

identifiers
d formula, and data on
properties, such as toxicity and pers
the envircnment. Companies are obliged

285¢n
nanic a

provide
with downstre
CQ StateTrack database seatch by Sharon
Teeat accessed June 20, 2015,

California Department of Pesticide
RC”fulaUuh, A fjmdﬂ to [{’smzdﬂ P{’gmlq‘,fmn i

ag[grl 1 (Z\Jl

thmdg RgéuAat .
fwew.cdpr.ea.gov/doc

available ar hiep:

pestic dgs ha mful o hone*y Lccs cr
“VASH ’*J(;](‘]\ "osr {Dec

Smith, David Azoulay, B Tuncak,
CIEL, Lowest Common Denominaror: How the

proposed US-EU mrade deal threatens io fower
standards af pmem/ﬁnW z‘oyzrppm.zlﬂ

3) available ar ht

ris/ IOV‘/L

; Birth Control Prevention Act is
prer 6691, SB 950 (1984).

Email communicat
Cl

Pesticide Registration

tion from Charlie L.

tk, Environmental Admi

Review 5

rment nf Agriculture and C

Bepa
Services to Sharon Treat (June 24
ive review

State regulators “perform an exten

30,

31

5y

-

=%
pes]

40.

41

42.

43.

44.

of pesticide products which contain new

active ingredients and/or are considered to

Product Registration Section, New York State

Department of Environmental Conservation,

to Sharon Treat (June 25, 2015). For

informartion regarding New York’s pesti
product registration

State DEC, Pesticide Product Registrarion,

<

program, see New York

18, 20159,
41 (2015); See also email
hxrh L. Clark to

N @

53

vention Act ot

4. Ca oo s Asric, Conr §§ 13

135, (West 2015}

A (mzd’e to Pesticide Regulation in California
22, supra n. 23. The report does not specify

how many of these were withdrawn by

manufacturers and how many were suspended

by the state.

Email communication from Dennis FHoward,
Program Manager, Pesticide Regulation 45,
Sccdon, Mawland Department of Agriculture

0 Sh I3 ,,,7 /(‘ ‘u)

ies Section, 'T()xlc's and

ronmental
Protection /

Mew York wi 46,
register a product only if add 47.

tive language is added to the product
1. According to state regulators, “Te is
up to the pestic cide registrant to ‘mluntard
revise the tigate concerns.”

ne Broughe

lak

beling to

For active

Email

ingredients with current New York-specific

label requirements sev New York Department

of Environm Conservation, New York

State Spectfic Language or Restricred Use Starnis

/ / WL

¥ lv, 2!) 15} d./li/al/w ath tp

Aes: Regu,"d[inq Pﬂfﬁrz‘d{’:

ticides/regulating/
53, and Mational
nter, State Pesticide

htip: fwwrenepa, oov/f

ited @ep*
.nlormat

/reg/reg. .
Led Sept. 11 153, In additien
PA, the federal Food and Dirug
nistration (FDA) has some overlapping
jurisdiction, as does the US De partment of
Agrlcukurc
‘Telephone interview with Royan Teter, supra
n. 34

tio
ZEr

Email commu

on from Tim Creger

. Pesticide/Fer Program Manager, 49,
MNebraska Department of Agriculnure, to

Sharon Treat {June 18, 2015}

EPA, Pesticides: Regulating ]es[zrzdf:, Food

Quality Protection Act, FFDCA Amendments,

EPA, http://www.epa.gov/pesticides/ 50,
regulating/laws/fqpa/fqpatfdc.htm (last visited

Sept. 18, 2015).

Id

Chemical Spray Residue Act, Statutes of

1927, Chapter 807; A Guide to Pesticide

Regulation in California at 73, supra n. 23.

A Guide to Pesticide Regulation in California at

77, supran.23.

MarioNaL CONFERENCE OF STATE

aruzrns (NCSL),

researchfe

http:/fwww.ncsl.org/

onment-and-narural-resources!

ollinator-health.a

ast visited Sept. 11,

'Follnwm;) states to lx}ml

: the use of nenﬁ]com 10ids:
VER\/IQNJT H. 236, 201’“ 2

General Assembly Se

Court (Ma. 2
ma If‘?‘l ]‘XT‘
MINNESO
available ar}

9, 89 h f\/ N 2015}
ouse.leg.staze,

.pdf; M/
. Sess. (MP

maine.gov/legi

h‘E\W ERSEY: Noa "37)5,
Y available at hn //www

nhus/2014/Bils/A1500/1373 H H T'\A

See INCSL database, supra n. 44 (listing 2014

and 2015 state fracking legislation as of June
15); See also Jacquelyn Pless, Fracking

Update: Whar States are Doing ro Ensure Safe

Natural Gas Extraction, NSCL ( June 2011)

htep://www.ncsl.org/research/energy/fracking-

update-what-states-are-doing.aspx

Id.

For links t local ordi

Water Watch, Local Actions Against Fracking

heepd/ fvww. foodandwaterwarch.org/w.

ces, see Food and

er/

fracking/ant king-ma
documents/ { ted Sept. 18, 2015}
Measures adopted in states including Texas,
Oklahoma, Arkansas, and North Dakota
range from well permitting requirements,
disclosure of HVHEF ingredients, and water
protection measures (Texas, Arkansas)

to a legislative declaration that hydraulic
fracturing is an acceptable recovery process
(North Dakota); see also Erica Levine

Powers, Home Rule Meets State Regulation:
Reflections on High-Volume Hydranlic
Fracturing for Natural Gas ABA, huop://
www.americanbar.org/publications/state_
local law news/2011 12/winter 2012/
home_rule_state_regulation.html (last visited
Sept. 18, 2015).

of the ¢
wssion by the E

ed for
n the April 20-24,
5 neg btating round and made public on

This analys
dis
2(
May 4, 20

5.1t is posted on the website of

th

opean Commission here: European

Comnaission, Tmm 1’\4 1w online-. F[/

’/ <f‘qr/'/'mr'/ 9 f)ol/)emimn, Ar
avia lab/a at he
doc /

(here

"tmde.ec.europa.eu,

153403 pdf

Ad0C_

See Id. at n.4. ((:'ia rif'} ng A
i 1] of th
on Good Regulatory prac
{flurther
be required regard ing re"u]at(\ry acts
[w s Ser also ]5[, at n.

the provisions of Sectio

«
governmcnts:

non-central lev

‘i

«v.,U be 1dem.,fmd.
will be needed o1 hO‘J w0 dent ﬁ these
acts at the non-central |

)

level); Jd. Article 8
i hold for further
details on the Focal poin

{(bracieted text ce

ts at the non-central
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level” concerning the Bilateral Cooperation outside of the usual notice-and-comment 1’radoc‘ 151624,
Mechanism)}; fd. Article 11.5 { bracketed text rukmal\u‘g rocedures applicable to federal 201%)
relating to regulatory acts at the non-central and state agencies, and regulators 76, EU, fact Sheet on Regulatory Cooperation in
level in [specific or sectoral provisions — 7o e inte account” this input. Multi TTIP supra n. 64 at 6.
identified)). g i 77, EU, TTID supra n. 49, Article 2

51.  'The text defines “regulators and competent ol 78, Seec also [4% atn. 2 {asserting that the
authorities at non-central level” for the econcmic assumptions would be required. chapter’s provisions “cannot be interpreted or

56.
57.
58.

@

o0,

63.
64.

(o)
wn

US as “the central authorities of a US

State” seemingly excluding the District of
gty g

Columbia and US territories and countries in

commonwealth status, &, Article 2.d.
Id atn 4

2.c-d.
8.3, Article 9
. see also Id. at n.8

identifying

]dp Arnc‘e 1L2

I arn. 17,
European Comumission, Dentiled Explanation
on the EU Proposal for a Chapter on Begulatory
7 ((‘ May JHl 5), /'zm'/ﬂzblf. v
de.ec

Caooperation

hetp://tra
may{tradoc

proposal '%Z\Jfor"/oJL a /-JQOCh §
of%20reg%20coop. pdf

See BU, TTID, supra n. 49, Article 11.1.
“The regulators and competent authorites at
lev

non-centr oncerned will determine
their in e
C};Cha}gc, Id, at Ard
hand, other language
to require the federal govern:‘xenf
them h'{pc'— . employin
language th rouOhuut, see also Id, Armrk 11,
11.3,and n
Id Artic
Sup?osec‘ o k
“duly informed

<r lﬂU into a le?"u &[07‘\7

’)n the o Lhcr

: Art

2 “will”

n

U regulators. See
[u’. atn.

Id. Arti

Vieastsres ’SPV, U’L sary 7, 2015) hope//
tradebu,.europa cu:c'wdlh/dhcs/Z\Jl 5/

see also Steve

january/iradoc 133026.
Suppan, Analysis ¢
Proposal for fi‘f

}’5 furopm/ L omimnission

[N

wnitary and Phytosanitary
Measures Chapter of the Transatlantic Trade
am/lrm'semﬂrfpz renership Agreement,
INSTITUTE FOR AGRICULTURE AND [RADE
Poricy 2 (February 4, 2015), for a d
of regulatory cooperation measures. The
T chapter
Pmpov'l Technical Barriers to
Zam’f (}'f’f (January 7, 2015) hutp://trade.

/ ]anuarv/

ssion

posted conline as well. Sez,

tradoc 330?§ pdf.
Supra n. 18.

BU, Fact Sheer on Reguilaiory Cosperation

in TTIP, G, vailable ar htm /tmdc
ec.europa. eu/do vdocs/

,)fit {last msltcd

tradoc_15300
Sept. 11, 2015
The RCj hxs swcep

early advance no

1 920RegCo

g au [ llt}/ jxo) ft,C]uC

> of le;

regulations,

trade and investment i

RC[[OSPCC' ¢ revVIeWs Ot QXL uﬂé av

ions are also authorized. Industry
keholders, among others, would be
invited to “provide input” as regulatory acts
are und

ng lln”’lC[ AS5e58MICITS; these

serventions would be in addition to and

66.
a7.
68

69

FAR

vized 1o

Secroral wod\mg groups are au
«

initiate “spe

iriatives related

< C(‘!OPEH\L,KOD i

to regulatory acts a7 the non-central level”.
’ B osupra n. 49, Article 14.1
forap

=,

icability to non-centr

governments.
Id avn 15
Jd atn. 14
Id Article 2.¢
Id. Article 3.1, and 3.1,

b, With m
TTIP yet to be negotiated and few rextual
propesals publicly available,
what may be excluded from the final
agreement. As an example, in prior E
agreements, France has excluded audiovisual

most of

is unknown

trade

services.

 TTIP and Reqular
(February 2015) anailable ar hupi/fiade.
ec.europa.culdoclib/docs/2015 febru
tradoc_153121.pdf

Id

"These examples are consistent with both

the recently negotiated EU-Canada
Comprehensive Economic and Trade
Agreement (CETA) and European
environmental services offers in the World
Trade Organization GATS (General
Agreement on Trade in Services) negotiations.
The environmental services offer in

GATS included: water for human use &
wastewater management, solid/hazardous

n: An Cuerview, 17

waste managemient, protection of ambient

air and climate, remediation and cleanup of
soil & water, noise & vibration abatement,
protection of biodiversity and landscape, and
various other services with an environmental
component including business services,
R&D, consulting, contracting & engineering,
construction, distribution, and transport. See
WTO, Communication from the European
Communities and Their Member States, GATS
2000: Environmental Services (December 22,
2000), available at, hit /
english/tratop efserv efs propnewnegs .
hrny The CETA definition of covered services
is very broad with few exceptions, see WTO,
Consolidated CETA Texr 188-189 (September
26, 2014), available at, htp://trade.
ec.europa.eu/doclib/docs/2014/september/
tradoc_152806.pdf

Behind the Veil: The Truth About Triade in

Fnvironmental Goods, StErra Crus (April
22, 2014), hup:/fwww.sierraclub.org/
compass/2014/04/behind-veil-truth-about-
trade—environmenml—goods

COSMETICs anne;

> P‘uropean ( smmission,
The Transatlantic Trade and Inves

/docs/ Z

tra de.egeumjﬁa ~eu/d oc
wradoc 152470,

a5

Huropean Commlsslon,
le and Investmen

rnership lT 1P}
1-4 (2014

Regul atory Issues:

Chemicals, 1 ) am'uzb'f «1[

152468.p¢
Transat ntic Trade and
‘r‘:hic

may/tradoc

Commission.

&80,
81,

8s.

86.

aﬁpli?d as 1o o

ion, for examplc in mc areas ot

ent.”})

Ser, e.g, USTR, ]‘vo#ﬁv;j,&znzers
and K/‘gr/l rtory fsues, hups:ifa
w sl frec-trade- -agreements/
and-investment-

jau
®
i
40
-
oo
E
9
=}
=
12

transadan
partoesship-t-tip/t-tip-2 (last visited Sepr.
11,2015). The USTR

“Non-tari

Tssues”

mentions greater ransparency, participation
and accountability in Jm dwdupmant of
reguiatic ‘s,” “evidence-based anal

declslon—maki “a whole-of

;approa"'h o regu
« . .
eXan ﬂlﬂg Ways 10 mcrease 'egula[ory

C sectors th ro

compatibil
f wtion tools

as well as oth

r steps aimed at reds

or eliminating unnecessary regulatory

Thlb undated document was

and may not reflect language o which the
parties will ultimately agree.

For analysis, see Jane Kelsey, Preliminary
Analysis of the Draft TPP Chaprer on
Deomestic Coberence, (23 Ocrober 201 1)

hetpid fwwmcitizenstrade. org/ c[c/wp—

content/uploads/2
Regl"o nceMenio

chapter is an environmential hazard (June 1,

) Ea H,, f‘ttp://www.
foc.oradnews/archives/2012-C .—[pp—

UENDS OF

trade ’\U“ﬁ‘emﬁﬂl investment-c

/20 he—mj tra de»
A:—chapter—is—an—env
S Trade

ive, Remarks from the

: Trad

de and

org_/r:ewv/ d]’t,h]‘
ement-investnie,
See M

Representat

ael Froman,

Transatlan
Partnership First Round Opening Plenary(
ly 8, 2013), vilable ar hitps:/fustr.gov/
about-us/policy-offices/press-office/speeches/
transcripts/2013/july/amb-froman-

nvestmient

HI \X’G,

ar ht Lp‘// rade.
3ifebruary/

tradoc_150519.pdf.
earl

e reporl reCommenda

y consultations on significant regulations,
increased use of impact a :
ting harmonizatic

, periodic review of exi

; measures to ‘reduce burd

-"u

rough equivalence, mutual re(zogmt)(m, or
other means, and an ongoing entity to guide
future regulatory cooperation.
US Chamber uf Commerce, Regulatory
Coherence &
Triade and I
2015), available at hups:/ fwww.

ber, gularory-coherence-

operation in the Tramsatlantic

sment Parmership (February

trade-and-

investment-partnership-ttip. The Chamber
hat TTIP “must r2

. cooperation” and lists ﬁvc elements to
achieve this: (1)

move obstacles to

TBT commi
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a)

\,_\
JoON

with a

{3y &

focus on the precaut

sector-specific re
arrangements; (4) Reg 3
(5) Regulatory Ceoperation. The Ch
vision of regulatory coherence in

principle; {

impact statements, inclu
or volunt ary alte
for C"u,h av.

ensome approach
“egu latory

%

1ent /\Uemy “0] %‘/ available at

Jiwwewumweltbundesamr.de/sites/

defauli/fles/medien/376/publikationen/

i _protection undcr wip O, ﬁdf
raft T

at 1

4., Preliminary Analysi
Chapter on Domestic
Id. at
NCL!

research/about-state
legislators-and
WCSL, Full- and Pare-
(June 2014), htp://
about-state

‘eglsh.m res/n umbvj]’

iength-of-terms.aspx

ime Legislatures
www.ncsl.org/research/
sislatures/fi and-part-time-

legislatures.
The USTR:
governme ed on an archived
USTR website: U S IR, Archive, hups://
ustr.zov/archive/Benefits of Trade/Stan Sm[es/
Hoew USTR :
Govemment hrml (ast visited Sepr, 18
2015). USTR also maintains an advisory
committee of non-federal government
officials, the Intergovernmental Advisory
Committee (IGPAC), which currently
includes one state legislator. IGPAC has
been criticized as ineffective and under-

snsultation with state

consults with State [

resourced by its own members, see Kay
Wilke, IGPAC, RECOMMENDATIONS FOR
ImprOVING FEDERAL-STATE TRADE POLICY
CooRrDINATION (August 5, 2004), available
ar hteps:/ fwww.citizen.org/documents/
IGPAC Recommendations Federal State
Coordination.pdf

rand Budget, OIRA,

e.goviomb/oira (last

visited Sep‘
TER FOR
sam, BEHIND CLOSED
Dioors at rae Wiore Houss: How
Porrrics Trumps PROTECTION OF PUBLIC
Huaren, WorkEr SAFETY, AND THE
NVIRONMENT, {2011); Lisa Heinzerling,
E 2ci1; L g
frside EPA: A Former Inusider’s Reflections on
Tuside EPA: A T Fnsid.
onship Between the Obama EPA and
the Obama White For/;@ 31 Pacs Ewnvr
Rev. 327 available ar iy
L. Rev. 325 (2614) ble fht

L OF
2y AFFAIRS,
Lemara or Rure Reviews sy 1re OFFIcs
ON AND REG
2013),available

aul

OF INFORMATI
/A;I*EAIR::, 28 {Ocrober 7,

SLATORY

/Iwww.acus.gov/sites/d

ducmm nt :Cnﬁuand%L\JReport%ZO

CIRCULATED%2010%20Committees%20
42010-

ww Morion Tracr
rs (Cenrer for Pub

FOR AAM‘ RICAN WORKE
Integrity 2015), availeble at}
publicinregrity.org/2015/06/29/17518/
slow-moticn

o Fwwrr,

agedy-american-

101.

06.

7"->1.H‘u Riojt) 'email&mm

W

campaign=warchdogfturm medium=publici-

email

Lisa HeimzerLine avp FRaNK ACKERMAN,
GroreerowN ENvry
Niv. Law, C
Cost-Be

OF E NVIROMMENTAL PROTECTION {2002),

L Lawr anr

TowN U

(GEORG

NA S

available at hiep:/ wew.ase.t
publications/C-BY%2 'pamphlet%l@ﬁnaLpdf
See Kelsey, supra n. 83, av 4 { “[tlhe RIA
Regulatery Impact Analys;sj could provide
evidential mater

ared by

the gover

support a complaint or as an eviden
for the dispute”).

Publ 1, Case Studi
Atzacks on Public Policies, tepid fvwrwcitiz

Fivestor-Stase

org/documents/egregious-in

atracks-case-studies.pdf (last vis cd Sept. 18,
2015}
These [hfmts are acte

statue reqgu
pYOdUCtS CO"tZliﬂLAg mercury, aL\Ch as

ht bulbs, to i

fluor
and })a\,
see alse (Groce
ng Yermont’s genetic
i f',rruents)~
pen"hng, Im tion documents are posted

Vermont Office of the Attorney General

1. Sorrell, G}:Foo‘ﬂ, Liti

lcagin

food label > is

fho[gc:mo logy Indusiry Organiza

Chamber of Commerce and the Agriculoura

sujport]r@ P lainti
amicus curiae.

Public Cit‘? n, Case Studies, supran. 100,
See Letter from National Associations of
Attorneys G eneral to Michael Froman,

the Office of the

presentative, {February 5,

Ambmaador o Unit

Trade R

J) available at hveps/ fweewanaa
sifiles/pdf/signons/2614-02-

PP‘)/OZOI‘IHXI‘)/OZO etterl. pdrf {

MSA- related 1 45 states — laws that

have been upheld

ina il‘nuec‘ St'

every challenge to them

state and f
defend”).

Corvorare |
Toxic As

U.S. Government, Commients of the

US Government, European Commissions
Public Consulration on Defining Criteria for
Identifying Endocrine Disruptors (EDs) in the
Context of the Implementation of the Plant
Protection Product Regulation and Biocidal
Products Regulation (Jan. 16, 2015), available
at: http://www.usda-eu.org/wp-content/
uploads/2015/01/United-States-Submission-
Endocrine-Disrupters-2015-01-20.pdf
USCIR, The United States Council for
International Business Submission to USTR

on The Transatiantic Tiade and Investment

Paymership 11 (M:w 10, 2013} available ar
g/ d(\-,su’)],j705714

submission.pdf
Steve Suppan, Analysis of the European
Commission propesal for the Sanitary and

FOR AGRICULYURE AND TRADE
Povicy, supra n. 62 at 4.

.

California, Connecticut, Delaware, Illinois,
Maine, Minnesota, Nevada, New York,
Washington, Wisconsin, see Safer States
database of state legislation, suprz n. 5.
EU, TT 49, Arricle 1C.

Croplife America, European Crop Protection

B osupran.

Association and CropLife America Proposal
on US-FU/ Regularory Coaperation (Max
7,2014), }
sites/defs

Position%20-%20Pap

hupd/ fewoww.crop
”—LI A/ﬂ?’)l )
per%2010-02-14.pdf
CIEL, Lowest Common Dmmmm.zmr: o the
Proposed US-EU Trade Deal Threarens ro Lower
Standards of Provection from Ioxic Pesticides,
13, and TL-hIe 2 &Janw-ry I015), available ar

hetpi/fwww.clel.org/report

denominaror-how-th
trade-deal-threatens-to-lower-standards-of-
protection-from-toxic-pesticides/

Suppan, Awnalysis of the European Commission
SPS Proposal, supra n. 62 atp. 4

A Gm'de vo Pesticide Regulation in Ca
supran. 23 at 77,
California Office
Mechanisms for
delisting Chemicals under
(May 15, 2007
policy pr

ifornia,

3

Assessm

Listing and
aposition G5,
a.ca.gov/prophs/

} hrtpi/foe

ure/listde0 510

ED_002435_00009203-00029



